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Supplemental

Guide to Environmental Information Required
in Real Property Disposals

This document is an update of the Cross-Cut Guidance on Environmental Requirements
for DOE Real Property Transfers that was revised in 1999." This update includes
hyperlinks to relevant documents and portions of the 1999 Cross-Cut Guidance.

Both documents provide information on the environmental requirements associated with
the transfer of real property and are designed to be useful to Department of Energy
(DOE) real property specialists and line management engaged in transferring property out
of DOE’s custody and control. This information can ensure that the disposal of DOE
property is done in accordance with the objective of DOE Order 450.1, Environmental
Protection Program. That objective is to implement sound stewardship practices that are
protective of water, land, and natural and cultural resources impacted by DOE operations.

1. REAL PROPERTY DISPOSAL DECISION MAKING REQUIRES
ENVIRONMENTAL INFORMATION

DOE Order 430.1B, Real Property Asset Management, issued September 24, 2003,
requires the responsible lead program secretarial office and cognizant secretarial office to
“plan and program the elimination of excess real property through reuse, demolition,
disposal, transfer, or sale based on reducing risks and minimizing life-cycle costs.” The
Order defines excess real property as “land, improvements to land, or both, including
interests therein, which is not required for the Department’s need or the discharge of its
responsibilities.”

Federal Real Property

The Order also defines real property disposal as the Asset Management

“permanent or temporary transfer of DOE control
and custody of real property assets to a third party
who acquires rights to control, use, or relinquish the
property.” Disposal could take the form of a sale,
lease, easement, license, permit, interagency
agreement, or return to the Federal government.

DOE Order 430.1B, Real
Property Asset Management,
establishes a corporate,
holistic, and performance-
based approach to real

The most typical forms of disposal would be sale or
lease or return to the Federal government.

property management. The
Order’s requirements align
with the provisions of

The disposal of the Department’s real property can EXSCUtIIVFg Olr(FJI)er 13321’\
occur under several different mechanisms, but DOE | Federal Real Property Asset
Order 430.1B, Real Property Asset Management, Management.

states that environmental requirements be integrated
in all real property disposition planning. Integrating environmental information in the
decision to dispose real property can ensure the reduction of risk and the minimization of
life-cycle costs sought in Order 430.1B. Executive Order 13327, Federal Real Property

! This document describes Federal environmental requirements related to real property disposal; states may
have additional requirements. The requirements cited here were in effect in January 2005.


http://www.directives.doe.gov/pdfs/doe/doetext/neword/450/o4501.pdf
http://www.directives.doe.gov/pdfs/doe/doetext/neword/450/o4501.pdf
http://www.directives.doe.gov/pdfs/doe/doetext/neword/430/o4301b.pdf
http://www.directives.doe.gov/pdfs/doe/doetext/neword/430/o4301b.pdf
http://www.ofee.gov/eo/13327.pdf
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Asset Management, also requires Federal agencies to incorporate planning and
management requirements for historic property under Executive Order 13287 of March 3,
2003, and for environmental management under Executive Order 13148 of April 21,
2000.

A thorough understanding of the Knowing about the Property
environmental information requirements
associated with real property disposal and the | When making decisions about
environmental attributes of the property under | property disposal, it is just as

consideration is important because it informs important to know what is there
both the decision about whether disposal is as what is not there. In addition
appropriate and the decision about the most to knowing what cultural and/or
appropriate disposal mechanism. The natural resources may or may
environmental condition of the property might | not be present on the property,
argue for or against certain disposals either CERCLA 120(h) requires an
because of the presence of natural or cultural identification of property on

resources, such as a sacred site, wetland, or an | Which no hazardous substances
endangered species habitat, or the need for the | or petroleum products or their
Department to manage hazardous substances | derivatives have been disposed
on the real property. or released.

For example, property that contains a sacred site may still be disposed but the disposal
decision may result in the property being transferred to the Department of the Interior’s
Bureau of Indian Affairs to be held in trust for a tribal government or the appropriate
tribal government rather than a non-tribal entity.

Another example where environmental conditions could influence disposal decisions is
remediated property with residual contamination that requires DOE to retain access rights
and impose controls on land use by prospective users. The nature of the contamination
and the selected remedy, the access rights, and the use controls may preclude disposal of
the real property because the hazard management costs are too high or the risk to human
health and the environment would be too great if the use controls failed. Alternatively,
DOE may still dispose of the property but do so by leasing, rather than selling, the
property and attaching additional property use conditions.

2. REAL PROPERTY DISPOSAL MECHANISMS REQUIRE
ENVIRONMENTAL INFORMATION

Each of the mechanisms that DOE can use to dispose of its real property requires
environmental information as part of the disposal process. The status of the real property
— whether it was originally acquired or withdrawn land — will determine the
appropriate mechanisms.

Withdrawn land is public domain land that has been reserved by the Department of the
Interior for a Federal agency for a specific purpose. When the land is no longer needed


http://www.ofee.gov/eo/13327.pdf
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for that specific purpose, it must be relinquished to the Bureau of Land Management
(BLM) for return to the public domain.

Acquired land is land bought by the Federal government from private owners for use by a
Federal agency such as DOE. DOE also acquires land from other government agencies
and private industry under the Uranium Mill Tailings Radiation Control Act (UMTRCA)
and other programs when long-term surveillance and maintenance are required to prevent
exposures to in-place remedial systems or contaminated media. Some of these properties
could be reused in the future although most will remain in DOE’s control and custody.
More information on these lands is available at

http://www.gjo.doe.gov/L M/general/regframe.htm.

When acquired land is no longer needed to complete DOE’s mission, the Department can
sell or lease the land under its own authorities or return it to the General Services
Administration (GSA), which will manage the disposition.

2.1 Disposal Mechanisms under DOE Authority

The Department has real property disposal authority under these laws:

e Section 161(g) of the Atomic Energy Act in 42 USC 2201(q);

e Sections 646(c)-(f) of the Department of Energy Organization Act (these sections are
known as the “Hall Amendment”) in 42 USC 7256; and

e Section 649 of the Department of Energy Organization Act in 42 USC 7259.

The Department can also dispose of real property through acts of congress. For example,
Public Law 105-119 (the 1998 appropriations act for the judiciary and the Departments of
Commerce, Justice, and State, and related agencies) required DOE to convey or transfer
certain Los Alamos National Laboratory real property to the County of Los Alamos or
the Secretary of the Interior in trust for San Ildefenso Pueblo.

The Department can sell or lease excess acquired land under its Atomic Energy Act
authority but can only lease such land under the Hall Amendment and section 649 of the
Department of Energy Organization Act. Section 7914 of UMTRCA allows the
Department to sell or lease the subsurface mineral rights on land acquired under the act.

2.2 Disposal through General Services Administration and the Bureau of Land
Management

The Department can also dispose of its excess acquired real property by returning it to the
GSA. The GSA will then dispose of the property through its normal process.

Excess withdrawn land must be relinquished to the BLM of the Department of the
Interior for return as public lands. If the land is deemed inappropriate for use as public
lands because of changes to it, the land can be returned to DOE for disposition. The
Department can lease withdrawn land if it is temporarily not needed to fulfill mission
needs.


http://www.gjo.doe.gov/LM/general/regframe.htm
http://www.law.cornell.edu/uscode/html/uscode42/usc_sec_42_00002201----000-.html
http://www.law.cornell.edu/uscode/html/uscode42/usc_sec_42_00007256----000-.html
http://www.law.cornell.edu/uscode/html/uscode42/usc_sec_42_00007259----000-.html
http://caselaw.lp.findlaw.com/casecode/uscodes/42/chapters/88/subchapters/i/sections/section%5F7914.html
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Chapter 1 of the Cross-Cut Guidance on Environmental Requirements for DOE Real
Property Transfers (hereafter, Cross-Cut Guidance) describes and graphically portrays
the Department’s real property disposal options.

Environmental information on the real property to be disposed is required for all of these
disposal mechanisms. It is also required when real property transfers from one program
secretarial office to another within the Department such as when property transfers from
the jurisdiction of the Office of Environmental Management to the Office of Legacy
Management.

2.3 Environmental Information Required for Disposal

The different disposal mechanisms require very similar information. For example, when
real property is transferred for economic development purposes, section 10 CFR 770.5, of
10 CFR Part 770, Transfer Of Real Property At Defense Nuclear Facilities For Economic
Development, simply states that the relevant information that must be made available on
the real property includes its “physical condition, environmental, safety and health
matters, and any restrictions on terms of transfer.” Section 770.7 of 10 CFR Part 770
requires the field office manager to ensure that “any required environmental reviews have
been completed” prior to transfer.

When the Department notifies GSA of its intent to return excess acquired land, it must
complete form SF 118, Report of Excess Real Property. The GSA Environment Book, a
workbook designed for GSA staff, states that the report must include information about:
e hazardous substances as defined by the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA);

cultural and historic resources;

floodplains, wetlands, and coastal zone management;

underground storage tanks;

polychlorinated biphenyls (PCBs) and asbestos; and

endangered species.

When the Department notifies the BLM of its intent to relinquish excess withdrawn land,
it must provide the following environmental information pursuant to 43 CFR 2372.1,
Notice of Intention to Relinquish Action by Holding Agency:

e the extent to which the land is contaminated and the nature of the contamination;

e the extent to which the land has been decontaminated or the measures being taken to
protect the public from the contamination; and

e the extent to which the land and resources have been disturbed and the measures
taken to recondition the property.

Environmental information may be required even when real property is not disposed but
is instead transferred within DOE. In these cases, the receiving DOE element may have
its own requirements. As part of the process to transfer real property to the DOE Office


http://www.eh.doe.gov/oepa/guidance/rcra/property_chp01.pdf
http://a257.g.akamaitech.net/7/257/2422/14mar20010800/edocket.access.gpo.gov/cfr_2003/pdf/10cfr770.5.pdf
http://www.washingtonwatchdog.org/documents/cfr/title10/part770.html
http://a257.g.akamaitech.net/7/257/2422/14mar20010800/edocket.access.gpo.gov/cfr_2003/pdf/10cfr770.5.pdf
http://w3.gsa.gov/web/c/newform.nsf/d1e6bbd58f7402fb8525696c006ac591/fdc596cfc813a2568525697b005458f7/$FILE/sf118.pdf
http://www.gsa.ene.com/nepa/envbook/ebook.htm
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of Legacy Management, for example, the present landlord is required to submit
information on these environmental attributes:

contaminated areas;

vegetation/wetlands;

water features;

historical features;

structures (including tanks);

institutional controls;

environmental permits;

compliance documents (e.g., decision documents, consent decrees, orders or
agreements with environmental regulators);

remedy operations and maintenance; and

e remedy monitoring.

Table 1 lists the property disposal mechanisms available to DOE and the category of
environmental information required for each mechanism. These environmental
information categories are hazardous substance information and management; cultural
resources; natural resources; floodplains, wetlands, and coastal zone management;
underground storage tanks; PCBs and asbestos; environmental permits; and
environmental justice.

Table 1: Property Transfer Mechanisms and Required Environmental Information

Atomic Atomic DOE
Type of Energy Energy Hall Organization BLM
Required Act Act Amendment Act (lease) GSA
Information (sale) (lease) (lease) (lease) (relinquish) (return)
Hazardous
Substances
Information X X X X X X
Hazardous
Substances
Management X X X X X X
Cultural X X X X X
Resources
Natural X X X X
Resources
Floodplains/ X X X X X
Wetlands/
Coastal Zone
Underground X X X X X
Storage Tanks
PCBs/ X X X X X
Asbestos
Environmental X X X X
Permits
Environmental X X X X
Justice
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The following sections describe these environmental information categories and the
environmental drivers for their inclusion in real property disposal decision making. The
last section of this guide describes some of the resources that may already include the site
environmental information required for the disposition of real property and
environmental review systems that can be used to identify the necessary information.
Table 3, at the end of the document, briefly summarizes the environmental information
and activities associated with property disposal.

3. HAZARDOUS SUBSTANCES INFORMATION AND RESIDUAL
HAZARDOUS SUBSTANCE MANAGEMENT

CERCLA requires that property disposals include information on site-related hazardous
substances and any remedial activities associated with them. This same information on
hazardous substances and management is required for completing the SF 118 and the
notification materials to relinquish property to the BLM. This information would also be
needed to comply with the DOE Order 430.1B provision to include environmental
requirements in all real property disposals.

3.1 Hazardous Substance Information

CERCLA 8120(h) requires information on the type and quantity of any hazardous
substance that was stored for one year or more, known to have been released, or disposed
of on the property and the time at which the substance was stored, released, or disposed.
These CERCLA reporting requirements, and the amounts that trigger reporting, are
codified at 40 CFR 373, Reporting Hazardous Substance Activity When Selling Or
Transferring Federal Real Property. CERCLA section 120(h) also requires identification
of areas on the real property “on which no hazardous substances and no petroleum
products or their derivatives were known to have been released or disposed of.” This
identification is required when the United States intends to terminate Federal government
operations on property it owns.

3.1.1 Presence of Hazardous Substances

When hazardous substances have been stored or known to have been released or disposed
on the property, the deed for the property must include information on the types and
quantities of hazardous substances involved and when the storage, release or disposal
took place. The deed must also contain:

e acovenant warranting that all remedial action related to the substances necessary to
protect human health and the environment have been taken and that any additional
necessary remedial action will be taken, and

e aclause granting the United States access to the property in the event that additional
remedial action is found necessary.

The covenant warranting that all remedial action has been taken can be deferred under
CERCLA 8120(h)(3) if the Environmental Protection Agency (EPA) and the governor of
the State in which the property is located, if the property is on the National Priorities List


http://www.afrpa.hq.af.mil/handbook/basis/laws/cercl120.htm
http://a257.g.akamaitech.net/7/257/2422/08aug20031600/edocket.access.gpo.gov/cfr_2003/julqtr/pdf/40cfr373.1.pdf
http://a257.g.akamaitech.net/7/257/2422/08aug20031600/edocket.access.gpo.gov/cfr_2003/julqtr/pdf/40cfr373.1.pdf
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(NPL), or the governor only if the property is not on the NPL, concur that the property is

suitable for transfer based on findings that the following apply:

e the property is suitable for transfer for the intended use and that use is consistent with
protection of human health and the environment;

e the deed or other transfer agreement includes the covenant that any additional
necessary remedial action will be taken by the United States and the clause granting
the United States access to the property in the event that additional remedial action is
found necessary;

o the Federal agency requesting deferral has provided notice, by publication in a
newspaper of general circulation in the vicinity of the property, of the proposed
transfer and of the opportunity for the public to submit, within a period of not less
than 30 days after the date of the notice, written comments on the suitability of the
property for transfer; and

o the deferral and the transfer of the property will not substantially delay any necessary
response action at the property.

In covenant deferral cases, the deed or transfer agreement must also contain response

action assurances that provide:

e for any necessary restrictions on the use of the property to ensure the protection of
human health and the environment;

e that there will be restrictions on use necessary to ensure that required remedial
investigations, response action, and oversight activities will not be disrupted;

o that all necessary response action will be taken and for identification of the schedules
for investigation and completion of all necessary response action as approved by the
appropriate regulatory agency; and

e that the Federal agency responsible for the property subject to transfer will submit a
budget request to the Director of the Office of Management and Budget that
adequately addresses schedules for investigation and completion of all necessary
response action, subject to congressional authorizations and appropriations.

When all response actions necessary to protect human health and the environment have
been taken, the United States will issue a warranty that all response actions have been
taken.

If the property will be leased, CERCLA section 120(h)(5) stipulates that the lease should
contain the types and quantities of hazardous substances that have been stored, released,
or disposed and the times of those activities. If any lease for such properties will
encumber the property beyond the date of termination of operations on the property, the
appropriate state official must be notified before entering into the lease. The notification
should include information on the length of the lease, name of the lessee(s), and the uses
allowed by the lease.
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3.1.2 Absence of Hazardous Substances

CERCLA section 120(h)(4) indicates the information sources that, at a minimum, must

be reviewed to determine if current or previous uses of the property involved the release

or disposal of hazardous substances and/or petroleum products or their derivatives. The
sources include:

e adetailed search of Federal government records pertaining to the property;

e the property’s recorded chain of title;

e aerial photographs that may reflect prior property uses and are reasonably obtainable;

e avisual inspection of the real property and any buildings, structures, equipment,
pipes, pipelines, or any other improvements;

e avisual inspection of adjacent properties and a physical inspection of those properties
to the extent permitted by their owners/operators;

e reasonably obtainable Federal, state, and local government records regarding the
adjacent properties where there has been a release of hazardous substances and/or
petroleum products or their derivatives which is likely to cause or contribute to such
release on the property under review; and

e interviews with current or former employees involved in operations on the real

property.

The identification of uncontaminated properties is considered complete when the EPA
concurs for property on the NPL or when the appropriate State official concurs for
property not on the NPL. Concurrence by the State is automatic if the State official does
not respond within 90 days of the request for concurrence. The identification of
uncontaminated property and the concurrence request should be made at least 6 months
before termination of operations on the real property.

The deed entered into for the sale or transfer of uncontaminated property shall contain:
e acovenant warranting that the United States will conduct any response or corrective
action found necessary after transfer, and

e aclause giving the United States right of access if response or corrective action is
necessary after the transfer on the property or adjacent property.

Chapter 6, Hazardous Substances, Hazardous Wastes, and Petroleum Products of the
Cross-Cut Guidance offers advice on how information can be gathered to determine if the
property has or has not been used for the storage, release or disposal of materials that
must be reported on and the conditions for reporting. Additional guidance documents
related to CERCLA and property disposal are as follows:

e CERCLA Requirements Associated with Real Property Transfers, Reporting Releases
of Hazardous Substances Under CERCLA and EPCRA;

e EPA Guidance on Transfer of Federal Property Undergoing CERCLA Remedial
Action; and



http://www.eh.doe.gov/oepa/guidance/rcra/property_chp06.pdf
http://www.eh.doe.gov/oepa/guidance/cercla/rtrans.pdf
http://www.eh.doe.gov/oepa/guidance/cercla/rqs-gen.pdf
http://www.eh.doe.gov/oepa/guidance/cercla/rqs-gen.pdf
http://www.eh.doe.gov/oepa/guidance/cercla/transfer.pdf
http://www.eh.doe.gov/oepa/guidance/cercla/transfer.pdf
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e Guidance for Evaluation of Federal Agency Demonstrations that Remedial Actions
are Operating Properly and Successfully Under CERCLA Section 120(h)(3).

3.2 Hazardous Substance Management

CERCLA thus allows the transfer of property with the presence of hazardous substances
to occur when a covenant can be issued affirming that all remedial action necessary to
address any hazardous substance contamination has been completed. But it also allows
the transfer of property before all remedial action has been completed.

Whether remedial action has been completed or not, if the selected remedy allows
hazardous substances to remain at the site it can involve several substance management
activities. These activities can be divided into two topic areas: ensuring the
protectiveness of the remedial process, and institutional controls.

3.2.1 Remedial Process Protectiveness

CERCLA section 121(c) (42 USC 9621(c)) requires that remedy reviews are to be
conducted “no less often than each 5 years” after initiation of a remedy that results in
“any hazardous substances, pollutants, or contaminants remaining” on the property. The
remedy reviews are required in order to assess the protectiveness of the remedy. The
Department’s Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA) Five-Year Review Guide provides information on conducting these reviews
for properties where DOE has review authority. This guide is a companion to the
Comprehensive Five-Year Review Guidance issued by the EPA.

Similarly, UMTRCA regulations in 10 CFR Part 40, Appendix A, Criterion 12 provide
for annual inspections of the mill tailing sites until the regulating body, the Nuclear
Regulatory Commission (NRC), agrees with the Department that a site meets agreed-
upon cleanup goals.

In addition to these required remedy reviews, DOE may need to periodically visit the site
to ensure the physical integrity of the remedy (e.g., ensure that vegetation or animals
have not penetrated a waste disposal cap) and complete operations and maintenance
(O&M) activities associated with the remedy. Access to the property will be required to
ensure remedy protectiveness.

3.2.2 Institutional Controls
In Institutional Controls: A Site Manager's Guide to Identifying, Evaluating and Selecting

Institutional Controls at Superfund and RCRA Corrective Action Cleanups, the EPA
defines institutional controls as follows:

non-engineered instruments such as administrative and/or legal controls
that minimize the potential for human exposure to contamination by
limiting land or resource use.


http://www.eh.doe.gov/oepa/guidance/cercla/siteclosure/docs/epa_1996a.pdf
http://www.eh.doe.gov/oepa/guidance/cercla/siteclosure/docs/epa_1996a.pdf
http://homer.ornl.gov/oepa/guidance/cercla/siteclosure/document.cfm?type=CERCLA121&sh=1&len=1
http://web.em.doe.gov/er/Five_Year_Review_508.pdf
http://web.em.doe.gov/er/Five_Year_Review_508.pdf
http://www.epa.gov/superfund/resources/5year/
http://www.nrc.gov/reading-rm/doc-collections/cfr/part040/part040-appa.html
http://www.epa.gov/superfund/action/ic/guide/guide.pdf
http://www.epa.gov/superfund/action/ic/guide/guide.pdf
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In DOE P 454.1, Use of Institutional Controls, the Department uses a broader
definition by stating that institutional controls:

may include administrative or legal controls, physical barriers or markers,
and methods to preserve information and data and inform current and
future generations of hazards and risks.

The institutional controls that are selected to manage a site with residual hazards and the
activities that must accompany their use can impact the decision to dispose of real
property, the type of disposition, and the mechanism used.

The Department’s policy on institutional control use, DOE P 454.1, states that there must
be a reasonable expectation, before property is authorized for transfer, that “all necessary
institutional controls can be maintained after the transfer.” The policy goes on to state
that:

DOE will determine whether responsibility for required institutional
controls on transferred property can be maintained by subsequent owners
consistent with applicable law. If this implementation responsibility
cannot be reliably assured, then DOE will retain necessary responsibility
and authority for the institutional controls, including continued ownership
of the property if necessary.

The EPA document, Institutional Controls and Transfer of Real Property under CERCLA
Section 120(h)(3)(A), (B) or (C), provides guidance to EPA personnel on the exercise of
EPA’s discretion under CERCLA section 120(h)(3)(A), (B), or (C) when EPA is called
upon to evaluate the institutional control elements of a remedial action.

Institutional Controls: A Site Manager's Guide to Identifying, Evaluating and Selecting
Institutional Controls at Superfund and RCRA Corrective Action Cleanups is an EPA fact
sheet that provides Superfund and Resource Conservation and Recovery Act (RCRA)
project managers and other decision makers with an overview of the types of institutional
controls that are commonly available, including their relative strengths and weaknesses.

It includes a discussion of the key factors to consider when evaluating and selecting
institutional controls in cleanups.

DOE issued Institutional Controls in RCRA and CERCLA Response Actions to provide
information on what is needed when making remedy decisions involving institutional
controls. In addition, EPA, DOE, and the NRC issued the Federal Institutional Control
Requirements for Radioactive Waste and Restricted Release of Property Containing
Radioactive Material.

The disposal of real property contaminated with radionuclides is governed by DOE O
5400.5, Radiation Protection of the Public and the Environment, and described in Chapter
8 of the Cross-Cut Guidance.



http://tis.eh.doe.gov/oepa/guidance/ems/orderp454-1.pdf
http://tis.eh.doe.gov/oepa/guidance/ems/orderp454-1.pdf
http://www.epa.gov/swerffrr/documents/fi-icops_106.htm
http://www.epa.gov/swerffrr/documents/fi-icops_106.htm
http://www.epa.gov/superfund/action/ic/guide/guide.pdf
http://www.epa.gov/superfund/action/ic/guide/guide.pdf
http://tis.eh.doe.gov/oepa/guidance/cercla/IC_RFinal.pdf
http://tis.eh.doe.gov/oepa/guidance/aea/radtabls.pdf
http://tis.eh.doe.gov/oepa/guidance/aea/radtabls.pdf
http://tis.eh.doe.gov/oepa/guidance/aea/radtabls.pdf
http://www.directives.doe.gov/pdfs/doe/doetext/oldord/5400/o54005c2.pdf
http://www.directives.doe.gov/pdfs/doe/doetext/oldord/5400/o54005c2.pdf
http://www.eh.doe.gov/oepa/guidance/rcra/property_chp08.pdf
http://www.eh.doe.gov/oepa/guidance/rcra/property_chp08.pdf
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4. CULTURAL RESOURCES

The cultural resources that must be taken into account when making decisions about the
disposal of real property are historic properties and sacred sites. Applicable laws,
regulations, Executive Orders, and DOE directives require that information be gathered
to determine if the property being considered for disposal contains these cultural
resources and, if it does, that appropriate consultations be held. DOE P 454.1, Use of
Institutional Controls, states it is DOE policy to use institutional controls to protect
cultural resources whenever the unrestricted use or unrestricted release of property is not
desirable, practical, or possible.

Chapter 4 of the Cross-Cut Guidance and the following guidance documents provide
more information on the role that cultural resources can play in property disposals:

e Environmental Guidelines for Development of Cultural Resource Management Plans
— Update, DOE G 450.1-3;

e Department of Energy Management of Cultural Resources, DOE P 141.1;

e A Guide for DOE Employees. Working with Indian Tribal Nations;

e National Historic Preservation Act, DOE-EH-412-0002r;

e Management of Cultural Resources at Department of Energy Facilities; and

e U.S. Department of Energy American Indian and Alaska Native Tribal Government
Policy.

4.1 Historic Properties

Historic properties include buildings, structures, sites, or archeological sites. Regulations
in 36 CFR 800.16 define historic properties as:

any prehistoric or historic district, site, building, structure, or object
included in, or eligible for inclusion in, the National Register of Historic
Places maintained by the Secretary of the Interior. This term includes
artifacts, records, and remains that are related to and located within such
properties. The term includes properties of traditional religious and
cultural importance to an Indian tribe or Native Hawaiian organization and
that meet the National Register criteria.

The National Historic Preservation Act (NHPA) governs the consideration of historic
properties in property disposals. The relevant portions of the NHPA are:

e section 106, which requires consultation with the State and/or Tribal Historic
Preservation Officer (SHPO or THPO), at a minimum, to ensure that Federal agencies

11


http://tis.eh.doe.gov/oepa/guidance/ems/orderp454-1.pdf
http://tis.eh.doe.gov/oepa/guidance/ems/orderp454-1.pdf
http://www.eh.doe.gov/oepa/guidance/rcra/property_chp04.pdf
http://www.directives.doe.gov/pdfs/doe/doetext/neword/450/g4501-3.pdf
http://www.directives.doe.gov/pdfs/doe/doetext/neword/450/g4501-3.pdf
http://tis.eh.doe.gov/oepa/guidance/cultural/doe_p_141.1.pdf
http://homer.ornl.gov/oepa/guidance/cultural/em_guide.pdf
http://tis.eh.doe.gov/oepa/guidance/cultural/nhpa_brf.pdf
http://tis.eh.doe.gov/oepa/guidance/cultural/culturalresourcemgt.pdf
http://tis.eh.doe.gov/oepa/guidance/cultural/finalindianpolicy.pdf
http://tis.eh.doe.gov/oepa/guidance/cultural/finalindianpolicy.pdf
http://www2.cr.nps.gov/laws/NHPA1966.htm
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take historic and archeological resource protection into account in agency decision
making, and

e section 110, which requires Federal agencies to provide leadership in preserving,
restoring, and maintaining the nation’s cultural and historical environment.

The NHPA requires all Federal agencies to designate a Federal Preservation Officer
(FPO) who coordinates the Department’s activities under the act. The Department’s FPO
is the chief departmental historian in the DOE History Division (ME-74).

The NHPA consultation requirement will be triggered if the property under consideration
for disposal contains historic properties. The outcomes of the consultation might
influence the disposition of the property.

4.2 Sacred Sites

The American Indian Religious Freedom Act (AIRFA), the Native American Graves
Protection and Repatriation Act (NAGPRA), and Executive Order 13007, Indian Sacred
Sites, require consideration of sacred sites in real property disposals. AIRFA establishes
as policy that American Indians, Eskimos, Aleuts, and Native Hawaiians have an inherent
right to exercise their traditional religions. NAGPRA establishes procedures when
cultural items associated with Native American graves are found on Federal land.

Executive Order 13007 defines sacred sites as:

any specific, discrete, narrowly delineated location on Federal land that is
identified by an Indian tribe, or Indian individual determined to be an
appropriately authoritative representative of an Indian religion, as sacred
by virtue of its established religious significance to, or ceremonial use by,
an Indian religion; provided that the tribe or appropriately authoritative
representative of an Indian religion has informed the agency of the
existence of such a site.

Executive Order 13007 requires Federal agencies, to the extent practicable, to
accommodate access to and ceremonial use of Indian sacred sites by Indian religious
practitioners and avoid adversely affecting the physical integrity of such sacred sites.
When appropriate, agencies are also to maintain the confidentiality of sacred sites to
protect them from inappropriate use.

DOE G 450.1-3, Environmental Guidelines for Development of Cultural Resource
Management Plan — Update defines “sacred sites” as places or locations:

associated with the religious beliefs or practices of Native Americans or
other ethnic groups. In addition to churches and other formal religious or
ceremonial sites, these may include natural places or locations used for
religious purposes or important in religious beliefs.


http://www.law.cornell.edu/uscode/html/uscode42/usc_sec_42_00001996----000-.html
http://www.cr.nps.gov/local-law/FHPL_NAGPRA.pdf
http://www.cr.nps.gov/local-law/FHPL_NAGPRA.pdf
http://www.cr.nps.gov/local-law/eo13007.htm
http://www.cr.nps.gov/local-law/eo13007.htm
http://www.directives.doe.gov/pdfs/doe/doetext/neword/450/g4501-3.pdf
http://www.directives.doe.gov/pdfs/doe/doetext/neword/450/g4501-3.pdf
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The presence of historic properties and/or sacred sites may not preclude property
disposal, but it may influence decisions about the most appropriate recipient of
the property and the disposal mechanism.

5. NATURAL RESOURCES

The natural resources that should be taken into account when disposing real property are
the presence and habitats of threatened or endangered species and migratory birds, and
areas that are designated as part of the nation’s system of wild and scenic rivers.

5.1 Threatened and Endangered Species and Migratory Birds

Section 7 of the Endangered Species Act (ESA) requires Federal agencies to consult with
the Secretary of the Interior on any Federal action to ensure that it is not likely to:

e jeopardize the continued existence of any endangered species or threatened species or
a species proposed for listing as endangered or threatened, or

e result in the destruction or adverse modification of critical habitat of such species or
habitat for species proposed for listing.

The U.S. Fish and Wildlife Service has been delegated as the consultation authority cited
in section 7. It also maintains a list of threatened and endangered species at
http://endangered.fws.gov/wildlife.html#Species.

Though the consultation requirement of the ESA inherently requires that Federal agencies
participate in the conservation and recovery of threatened and endangered species, it
would not necessarily foreclose disposal of real property that hosts an ESA-listed species
or critical habitat, but it might indicate that some uses and users are more appropriate
than others. For example, the property might be released to a state that agrees to treat it
as a protected wildlife park.

The habitats and presence of migratory birds on real property must also be factored into
the disposal decision. The Migratory Bird Treaty Act makes it unlawful, unless
permitted by regulation, for anyone (including Federal agencies) to kill, capture, collect,
possess, buy, sell, trade, ship, import, or export any migratory bird, including feathers,
parts, nests, or eggs. Information on the migratory birds protected under the act is
available at http://migratorybirds.fws.gov/intrnltr/mbta/mbtintro.html.

Under Executive Order 13186, Responsibilities of Federal Agencies to Protect Migratory
Birds, a Federal agency is required to develop a memorandum of understanding with the
Fish and Wildlife Service to promote the conservation of migratory bird populations if
the agency’s action have, or are likely to have, a “measurable negative effect on
migratory bird populations.”

As with the Endangered Species Act, the presence of migratory birds on the property
under consideration for disposal does not foreclose disposal but it might influence the
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terms and conditions of the disposal. The DOE guidance document, Endangered Species
Act, provides further explanation of the consultation requirement.

5.2 Wild and Scenic Rivers System

Other natural resource requirements that could impact property disposal are those of the
Wild and Scenic Rivers Act. Any public lands within the authorized boundaries of rivers
covered by the act are withdrawn from sale or other disposition under United States
public land laws. Any public land that constitutes the bed or bank, or is within one-
quarter mile of the bank, of any river that is designated for potential coverage under the
law is also withdrawn from such sale or disposition. The act further requires that the
heads of Federal agencies with jurisdiction over lands within the wild and scenic rivers
system, or under consideration for inclusion, must take action through management
policies, regulations, contracts, and plans to protect the areas in accordance with the
purposes of the act.

6. FLOODPLAINS, WETLANDS, AND COASTAL ZONE MANAGEMENT

Floodplain and wetland protection is addressed in executive orders and a DOE regulation.
The Coastal Zone Management Act establishes a policy for a national program for the
beneficial use, protection, and development of the land and water resources of the
nation's coastal zone.

6.1 Floodplains and Wetlands

The Department’s responsibilities to protect floodplains and wetlands in real property
dispositions are described in 10 CFR 1022, Compliance with Floodplain and Wetland
Environmental Review Requirements, which establishes DOE’s policy and procedures
for complying with Executive Order 11990, Protection of Wetlands, and Executive Order
11988, Floodplain Management. Executive Order 11990 requires Federal agencies to
consider wetlands protection in decision making and Executive Order 11988 requires
them to evaluate the effects of their actions on floodplains and consider flood hazards and
floodplain management when planning programs.

Floodplains are defined in 10 CFR 1022 as “the lowlands adjoining inland and coastal
waters and relatively flat areas and floodprone areas of offshore islands” and a wetland is
defined as:

an area that is inundated or saturated by surface or groundwater at a
frequency and duration sufficient to support, and that under normal
circumstances does support, a prevalence of vegetation typically adapted
for life in saturated soil conditions, including swamps, marshes, bogs, and
similar areas.


http://tis.eh.doe.gov/oepa/guidance/esa/esashort.pdf
http://tis.eh.doe.gov/oepa/guidance/esa/esashort.pdf
http://www.nps.gov/rivers/wsract.html
http://tis.eh.doe.gov/nepa/tools/regulate/nepa_reg/1022/10CFR1022.pdf
http://tis.eh.doe.gov/nepa/tools/regulate/nepa_reg/1022/10CFR1022.pdf
http://www.wetlands.com/fed/exo11990.htm
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/eo11988.htm
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/eo11988.htm
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10 CFR 1022 requires the Department to:

e incorporate floodplain management goals and wetlands protection considerations in
planning and decision making and, to the extent practicable,

o0 promote public awareness of flood hazards by providing conspicuous
delineations of past and probable flood heights on DOE property that has
suffered flood damage or is in an identified floodplain and that is used by
the general public;

o inform parties during transactions guaranteed, approved, regulated, or
insured by DOE of the hazards associated with locating facilities and
structures in a floodplain;

O minimize the destruction, loss, or degradation of wetlands; and

o0 preserve and enhance the natural and beneficial values of wetlands;

e undertake a careful evaluation of the potential effects of any proposed floodplain or
wetland action;

e avoid, to the extent possible, the long- and short-term adverse impacts associated with
the destruction of wetlands and the occupancy and modification of floodplains and
wetlands, and avoid direct and indirect support of development in a floodplain or new
construction in a wetland wherever there is a practicable alternative; and

¢ identify, evaluate, and as appropriate, implement alternative actions that may avoid or
mitigate adverse floodplain or wetland impacts.

10 CFR 1022.21, Property Management, specifically states that:

(@) If property in a floodplain or wetland is proposed for license, easement,
lease, transfer, or disposal to non-Federal public or private parties, DOE
shall:
(1) Identify those uses that are restricted under applicable
floodplain or wetland regulations and attach other appropriate
restrictions to the uses of the property; or
(2) Withhold the property from conveyance.
(b) Before completing any transaction that DOE guarantees, approves,
regulates, or insures that is related to an area located in a floodplain, DOE
shall inform any private party participating in the transaction of the
hazards associated with locating facilities or structures in the floodplain.

Appendix B of the Cross-Cut Guidance includes model documents for floodplains and
wetlands notices.

6.2 Coastal Zone Management

The Coastal Zone Management Act requires Federal agencies to carry out their activities
in such a way that they conform to the "maximum extent practicable” with the host
State’s coastal zone management plan. The coasts included under the act include those of
the Pacific and Atlantic Ocean, the Gulf of Mexico, and the Great Lakes.
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If the property being considered for disposal falls under the act’s reach, and if the host
State has a coastal zone management plan, the disposition plans for the land may have to
take into account the State’s plan.

7. UNDERGROUND STORAGE TANKS

Underground storage tanks (USTs) are tanks, or a combination of tanks, used to store
substances, such as a petroleum product or hazardous substances, and with 10% or more
of the volume of the tank below ground surface.

Information on the past or present use of USTs on real property being considered for
disposal is important for two reasons. First, the reporting required by CERCLA section
120(h) and the GSA and BLM may apply if USTs were involved in the storage (for one
year or more), release or disposal of hazardous substances. Second, if the UST is still
operational, any contractual obligation with parties that provide services, such as re-
fueling or tank maintenance, may need to be either curtailed or transferred to the new
property user.

The GSA Environmental Framework for Real Property Disposal also states that Federal
agencies must report on the location, capacity, compliance status, number, and substances
stored in USTs currently or formerly located on the property and whether those still on
the property are still in use.

Chapter 7 of the Cross-Cut Guidance and the following DOE guidance documents
provide additional information on USTs:

e Excluded USTs;

Identifying and Classifying an UST;

Petroleum USTs; and

Hazardous Substance USTSs.

8. PCBS/ASBESTOS

The presence of polychlorinated biphenyls (PCBs) and asbestos on real property slated
for disposal must be assessed pursuant to the CERCLA section 120(h) hazardous
substances reporting requirement. The assessment of their possible presence is also
required under the BLM provision that information must be provided on all contaminants
and under the GSA requirement for information on hazardous substances.

In addition to requiring an inventory of PCB-containing equipment, the GSA requires
certification that all equipment involved in the real property disposal and subject to
Federal PCB regulations in 40 CFR 761 is in a state of compliance with the regulations.


http://rc.gsa.gov/ResourceCenter/laws_regs_all/Environmental/guidebook.pdf
http://www.eh.doe.gov/oepa/guidance/rcra/property_chp07.pdf
http://www.eh.doe.gov/oepa/guidance/rcra/ustexclu.pdf
http://www.eh.doe.gov/oepa/guidance/rcra/ident.pdf
http://www.eh.doe.gov/oepa/guidance/rcra/petro.pdf
http://www.eh.doe.gov/oepa/guidance/rcra/haz_sub.pdf
http://www.epa.gov/pcb/99cfr.pdf
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The GSA Guidance on Asbestos also states that Federal agencies identify, based on
available information, whether the property they are returning contains asbestos-
containing material (ACM). If so, the agency must also provide

e available studies identifying whether the asbestos is friable or non-friable;
e the description, location, and condition of the ACM; and
e adescription of any asbestos control methods that have been taken.

Chapter 10, Asbestos, and Chapter 9, PCBs, of the Cross-Cut Guidance provide extensive
information on asbestos and PCB reporting requirements and suggest sources for
gathering site data.

9. ENVIRONMENTAL PERMITS

The real property being considered for disposal may be subject to one or more of the
following environmental permits:

e treatment, storage, or disposal facility (TSDF) permits for management of hazardous
wastes under RCRA;

e air emissions permits issued under the Clean Air Act;

e National Pollutant Discharge Elimination System (NPDES) permits granted under the
Clean Water Act to manage discharges to surface water;

e Section 404 permits issued under the Clean Water Act for the management of dredge
and fill materials; and

e Underground injection control (UIC) permits granted under the Safe Drinking Water
Act to manage discharges to groundwater.

If the activity for which the associated permit was originally granted will continue after
DOE disposes the property, then the permit should probably be transferred. The nature of
the permit, site conditions, the type of transfer, and future land use are factors that must
be considered when deciding if a permit should be transferred.

Permit transfer protocols vary from law to law. Chapter 11, Environmental Permits, of
the Cross-Cut Guidance and the DOE guidance document, Transfer of Environmental
Permits After the Sale or Transfer of DOE Property, describe permit transfer procedures.

10. ENVIRONMENTAL JUSTICE

Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, requires the Department to identify and
address any disproportionately high and adverse human health or environmental effects
of its activities on minority populations and low-income populations. The disposal of
real property is the type of activity covered by the executive order.

Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
and Low-Income Populations is a DOE guidance document on complying with Executive
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Order 12898. Chapter 5 of the Cross-Cut Guidance provides additional background on
environmental justice.

11. NATIONAL ENVIRONMENTAL POLICY ACT

The National Environmental Policy Act requires Federal agencies to evaluate the impacts
of their proposed major Federal actions on the quality of the environment before
undertaking the action. Under NEPA, the disposal of real property could require
completion of an environmental impact statement (EIS) or an environmental assessment
(EA), or it could be subject to a categorical exclusion (CX) from NEPA, depending upon
the nature of the environmental impact of the proposed property disposal.

Chapter 13, NEPA Review, of the Cross-Cut Guidance, provides a more detailed
explanation of the application of NEPA to real property transfers. Appendix D of the
guidance includes a NEPA environmental checklist.

12. SITE ENVIRONMENTAL INFORMATION

The range and amount of environmental information required to make the decision about
real property disposal and then effectuate the disposal can be extensive. It can be
obtained through existing sources, environmental review systems, or a combination
thereof.

12.1 Existing Sources of Environmental Information for Real Property Disposal

Much of the required environmental information will already be available through
existing DOE documents. Table 2 lists the environmental information categories
described in this document and the source documents or databases that may satisfy the
real property information requirements for the category.

For example, DOE Order 430.1B requires site ten-year site plans (TYSPs) that must be
consistent with site land use plans. The TYSP and/or land use plan will probably contain
a considerable amount of environmental information on the property under consideration
for disposal because the Order requires the land use plan to be based on local site
conditions, long-term stewardship plans, institutional control plans, environmental laws,
cultural asset management, historic preservation, and natural resource management.

Other existing sources of environmental information are the Facilities Information
Management System (FIMS), the Department’s real property asset database, and the
annual site environmental reports (ASERs). The ASER includes information on site
operations, ecological resources, waste management, environmental permits, and
significant environmental activities. Many of the reports are accessible on the world
wide web.

Documents prepared pursuant to site environmental compliance activities (e.g., site
environmental characterization, feasibility studies, decision documents) under CERCLA,


http://www.eh.doe.gov/oepa/guidance/rcra/property_chp05.pdf
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UMTRCA, or the corrective action portion of RCRA will contain information on site
conditions, past site activities, the types and amounts of hazardous substances present at
the site, the risks these substances pose, and the remedial actions taken to address the
substances.

The long-term stewardship (LTS) documents and plans developed for the property being
considered for disposal include the institutional controls and remedy management
activities that are required to ensure the remedy is protective of human health and the
environment. They may also contain information on the presence of natural and cultural
resources and any requirements associated with them.

Cultural resource management plans are required by DOE P 141.1, Department of Energy
Management of Cultural Resources, and they can be a valuable resource in determining if
the real property slated for disposal contains cultural resources that could affect the
disposition process. The cultural resource management plans are often developed in
coordination with NEPA, as appropriate.

NEPA documents, particularly EISs and EAs, can also be rich sources of information on
the presence of natural and cultural resources, environmental justice issues, and future
operations that could affect the property.

A site’s Integrated Safety Management System/Environmental Management System

(ISMS/EMS) may also include valuable information on site activities that impacted the
environment and could affect the decision to dispose of property.
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Table 2: Sources of Environmental Information

Type of Ten-Year Cultural
Information Site Plan/ Annual Site Environmental Resource

Site Land Environmental | Compliance LTS Management NEPA ISMS/

Use Plan FIMS | Report Documents Plan Plans Analysis | EMS
Hazardous
Substances X X X X X X
Information
Hazardous
Substances X X X X X X
Management
Cultural
Resources X X X X X X X X
Natural
Resources X X X X X X X
Floodplains®
Wetlands! X X X X X X X
Coasts
Underground
Storage Tanks’ X X X X X
PCBs
Asbestos® X X X X X
Environmental
Permits X X X X X X
Environmental
Justice X X X X

110 CFR 1022.11, Floodplain or Wetland Determination, lists sources of available information to aid the
Department in identifying the presence of a floodplain or wetland on real property.

2 40 CFR 280.22, Notification Requirements required UST owners to report UST presence to the
appropriate State or local regulatory authority. Check with that source to determine if any USTs were
reported for the property being disposed.

*The GSA Guidance on Asbestos lists materials that potentially contain asbestos. This document can assist
site managers in identifying asbestos-bearing items.

12.2 Gathering Environmental Information through Environmental Review Systems

Environmental review systems such as the environmental baseline survey (EBS) used by
the Department of Defense and the Phase | and Phase Il environmental assessments
developed by the American Society for Testing and Materials (ASTM) can be used to
gather environmental information not already available.

The EBS is used to identify the environmental condition and risks associated with a piece
of property. It is used to gather site information on hazardous materials and waste
management, USTs, asbestos, PCBs, radioactive wastes and materials, natural resources,
and cultural resources. It is also useful in identifying uncontaminated areas. Air Force
Instruction 32-7006, Environmental Baseline Surveys in Real Estate Transactions
describes the EBS process.

The ASTM environmental assessments are widely used in the commercial sector for
conducting real estate due diligence searches associated with property disposal. The



http://tis.eh.doe.gov/nepa/tools/regulate/nepa_reg/1022/10CFR1022.pdf
http://rc.gsa.gov/ResourceCenter/Laws_Regs_All/Environmental/finalasbestosguidance.pdf
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Supplemental

ASTM standards E1527-00 Standard Practice for Environmental Site Assessments: Phase
1 Environmental Site Assessment Process and E1903-97(2002) Standard Guide For
Environmental Site Assessments: Phase |1 Environmental Site Assessment Process can be
purchased from ASTM and the organization also provides environmental assessment
training.
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Table 3: Environmental Information Activities Associated with Real Property Disposal
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Type of Information

Lease

Sale

Return to GSA /
Relinquish to BLM

Hazardous Substances
Information and
Management

1. Investigate the property to identify

A. uncontaminated areas, or

B. the presence and amounts of hazardous
substances that must be reported pursuant to
CERCLA

1.A. Uncontaminated areas

i. Obtain concurrence of noncontamination
from EPA for NPL sites and from appropriate
State official for non-NPL sites

ii. Include in deed for sale or transfer of
property

- a covenant warranting that United States will
conduct any response or corrective action
necessary after transfer;

- a clause granting the United States right of
access if response or corrective action is
necessary

1. Investigate the property to identify

A. uncontaminated areas, or

B. the presence and amounts of hazardous
substances that must be reported pursuant to
CERCLA

1.A. Uncontaminated areas

i. Obtain concurrence of noncontamination
from EPA for NPL sites and from
appropriate State official for non-NPL sites
ii. Include in deed for sale or transfer of
property

- a covenant warranting that United States
will conduct any response or corrective
action necessary after transfer;

- a clause granting the United States right of
access if response or corrective action is
necessary

1. Identify the presence and amounts of
hazardous substances that must be
reported pursuant to CERCLA

2. Identify any remedial process
protectiveness activities and/or
institutional controls necessary to protect
human health and the environment

3. Include in property information report
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Type of Information

Lease

Sale

Return to GSA /
Relinquish to BLM

Hazardous Substances
Information and
Management
(continued)

1.B. Contaminated areas

i. Notify the appropriate State official(s)
before entering a lease if it encumbers the
property beyond the date of termination of
operations on the property; include
information on the length of the lease, name
of the lessee(s), and the uses allowed by the
lease

ii. Include in the lease the types and quantities
of hazardous substances stored, released, or
disposed and the times of those activities

iii. Include in the lease or other document the
necessary terms to ensure remedial process
protectiveness activities and/or institutional
controls can be carried out

1.B. Contaminated areas

i. Enter on the sale contract and deed

- the types and quantities of hazardous
substances involved and the times of those
activities,

- remedial action complete covenant, *
-covenant that any additional necessary
remedial action will be taken, and

- a clause granting the United States right of
access in the event additional remedial
action is necessary

* |f remedial action is not complete obtain
concurrence from EPA and the state
governor for NPL sites or the governor for
non-NPL sites for early transfer and add to
deed assurances that (a) necessary use
restrictions will be provided, (b) required
response actions will not be disrupted, (c)
all necessary response actions will be taken,
and (d) adequate funding for necessary
response actions will be requested

ii. Include in deed or other document the
necessary terms to ensure remedial process
protectiveness activities and/or institutional
controls can be carried out.

Cultural Resources —
Historic Properties

1. Identify the presence of any possible
historic properties

2. Consult with Advisory Council on Historic
Preservation

1. Identify the presence of any possible
historic properties

2. Initiate the NHPA Section 106 process;
consult with the SHPO or THPO

1. Identify the presence of any possible
historic properties
2. Include in property information report
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Type of Information

Lease

Sale

Return to GSA /
Relinquish to BLM

Cultural Resources —
Sacred Sites

1.1dentify the presence of sacred sites
2.Consult with potentially affected Native
Americans or Alaska Natives

1.1dentify the presence of sacred sites
2.Consult with potentially affected Native
Americans or Alaska Natives

1. Identify the presence of sacred sites
2. Include in property information report

Natural Resources

1. Determine if there are any (a) listed or proposed species, (b) listed or proposed critical habitats, or (c) habitats of migratory birds. If so,
consult with U.S. Fish and Wildlife Service (and state counterpart agency). Any adverse effect will likely require a NEPA analysis.
2. Determine if the land is protected under the Wild and Scenic Rivers Act

1. Include information on implications of
Endangered Species Act and Wild and
Scenic Rivers in the property information
report

Floodplains/Wetlands/
Coastal Zone
Management

1. Conduct a floodplains/wetlands determination and assessment
2. Include the determination and assessment in a NEPA or CERCLA analysis or publicized notice of proposed floodplain or wetland

action

3. In the property transfer deed, lease, or information report, reference the existence of the floodplains and wetlands and those uses that are
restricted under identified Federal, state, or local floodplain/wetland regulations and attach other restrictions, as appropriate
4. Determine if the proposed disposition is compatible with the host State’s coastal zone management plan and, if so, notify lessees,

buyers, GSA, or BLM

Underground Storage
Tanks

1. Determine the presence of USTs

2. Follow applicable information described in
the section of this table titled Hazardous
Substance Information and Management

1. Determine the presence of USTs

2. Follow applicable information described
in the section of this table titled Hazardous
Substance Information and Management

1. Determine the presence of USTs
2. Include information in property report

PCBs / Asbestos

1. Ascertain presence and compliance status
of PCBs and PCB articles

2. Bring into compliance if necessary

3. Ascertain presence of ashestos

4. Follow applicable information described in
the section of this table titled Hazardous
Substance Information and Management

1. Ascertain presence and compliance status
of PCBs and PCB articles

2. Bring into compliance if necessary

3. Ascertain presence of ashestos

4. Follow applicable information described
in the section of this table titled Hazardous
Substance Information and Management

1. Ascertain presence and compliance
status of PCBs and PCB articles

2. Bring into compliance if necessary

3. Ascertain presence of asbestos

4. Include information in property report
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Type of Information

Lease

Sale

Return to GSA /
Relinquish to BLM

Environmental
Permits

1. Identify all permits associated with the
property and those that are still required

2. Determine if required permits should
transfer

3. Contact permit regulator to transfer permit

1. Identify all permits associated with the
property and those that are still required
2. Determine if required permits should
transfer

3. Contact permit regulator to transfer
permit

1. Identify all permits associated with the
property

2. Include information on required
permits in property report

Environmental Justice

1. Determine if proposed action will have any
disproportionately high and adverse human
health or environmental effects on minority
populations and low-income populations

2. Consider mitigation activities

1. Determine if proposed action will have
any disproportionately high and adverse
human health or environmental effects on
minority populations and low-income
populations

2. Consider mitigation activities

1. Determine if proposed action will have
any disproportionately high and adverse
human health or environmental effects on
minority populations and low-income
populations

2. Consider mitigation activities

3. Include information in property report
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Supplemental

ACM
AIRFA
ASER
ASTM

BLM

CERCLA

CFR
CX

DOE
DOE-EH
DOE G
DOEO
DOEP

EA
EBS
EIS
EPA
EPCRA
ESA

FIMS
FPO

GSA

ISMS/EMS

LTS

ME

NAGPRA
NEPA
NHPA
NRC
NPDES
NPL

Abbreviations and Acronyms

asbestos-containing material

American Indian Religious Freedom Act
annual site environmental reports
American Society for Testing and Materials

Bureau of Land Management

Comprehensive Environmental Response, Compensation, and Liability
Act

Code of Federal Regulations

categorical exclusion

U.S. Department of Energy

U.S. Department of Energy, Office of Environment, Safety, and Health
U.S. Department of Energy Guide

U.S. Department of Energy Order

U.S. Department of Energy Policy

environmental assessment

environmental baseline survey

environmental impact statement

U.S. Environmental Protection Agency

Emergency Planning and Community Right-to-Know Act
Endangered Species Act

Facilities Information Management System
Federal Preservation Officer

General Services Administration

Integrated Safety Management System/Environmental Management
System

long-term stewardship
Office of Management, Budget, and Evaluation

Native American Graves Protection and Repatriation Act
National Environmental Policy Act

National Historic Preservation Act

Nuclear Regulatory Commission

National Pollutant Discharge Elimination System
National Priorities List



Supplemental

O&M

PCB

RCRA

SF 118
SHPO

THPO
TSDF
TYSP

uiC
UMTRCA
usC
UST

operations and maintenance
polychlorinated biphenyl
Resource Conservation and Recovery Act

Standard Form 118
State Historic Preservation Officer

Tribal Historic Preservation Officer
treatment, storage, or disposal facility
ten-year site plan

underground injection control

Uranium Mill Tailings Radiation Control Act
United States Code

underground storage tank
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1. INTRODUCTION

1.1 Purpose

The purpose of this guidance document is to provide
direction for U.S. Department of Energy (DOE)
fidd dements in complying with environmenta
reguirements associated with the transfer of real

property.

1.2 Scope

This guidance covers all types of real property, rea

property transfers, and environmental requirements

associated with those transfers.  Sites not owned by
DOE but for which DOE has responsibilities are not
covered.

1.2.1 Real versus Personal Property

Real property includes land and improvements on
the land (such as access roads, buildings, and other
structures). Equipment or fixtures (such as
plumbing, dectrical work, and eevators) installed in
an improvement in a permanent manner or essential
for the purpose of the improvement are part of the
rea property. Persona property covers movable
items (i.e., neither fixed nor installed) that do not
form an integra part of red property. Examples of
personal property include furniture, free-standing
cabinets, computers, and portable lamps. Persona
property is beyond the scope of this guidance
document. The distinction between real versus
persona property becomes important in the chapters
on cultural resources and polychlorinated biphenyls
(PCBSs).

1.2.2 Types of Real Property
This guidance covers three types of real property:

» Acquired land,
» Withdrawn land, and
» "Other land.

Both acquired land and withdrawn land are Federa
government-owned lands. Acquired land is real
property that DOE (or its predecessors) originaly
purchased. Withdrawn land island that has been
withdrawn from the public domain and reserved by

the Department of the Interior for use by DOE.
“Other” land island in which DOE obtained an
interest by means such as an easement, permit, or
license. The distribution of DOE rea property
among these three types of land is shown in

27%
Acquired
Land 62%

Withdrawn

Land

Exhibit 1-1. Distribution of the Types of
DOE Real Property

Exhibit 1-1. It isimportant to distinguish between
the three different types of real property being
transferred or disposed of because different general
requirements apply depending on the type of real
property involved. Transfers of withdrawn land fall
under the jurisdiction of the Bureau of Land
Management (BLM) of the Department of the
Interior with potential involvement of the Genera
Services Administration (GSA) (see 8§ 1.4.1 below).
Red property transfers of acquired land and "other
land" fall under the jurisdiction of the Generd
Services Administration (see § 1.4.2 below) with
some exceptions (see 8 1.4.3 below).

1.2.3 Types of Real Property Transfers

This guidance covers all real property transfers,
whether or not the ownership changes (see
Exhibit 1-2). Real property transfersin which
ownership changes include donations, exchanges,
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1. Introduction

and disposals (e.g., sales). There are many
environmental requirements that apply to such rea
property transfers. For example, the
Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA)
Section 120(h) requirements apply to real property
transfers between Federal agencies (see text box).
On the other hand, ownership does not change
when withdrawn land is returned to the public
domain. There are dso outgrants, which provide to
another the right to use the property. Outgrants
include easements, leases, licenses, or permits (see
glossary for definitions of these terms). It is
important to note that environmental requirements
apply to real property transfers even when
ownership does not change. For example, aswill be
seen later in Chapter 13, National Environmental
Policy Act (NEPA) reviews must be conducted for
leases when the use of the property changes. In
addition, States must be notified of |eases of Federal
property on which hazardous substances have been
stored.

1.2.4 Environmental Requirements

This guidance covers environmental regquirements
only; occupationa safety and health requirements
are beyond the scope of this document. However,
where appropriate, the text will suggest to the
reader that information gathered on certain topics
(namely, underground storage tanks, radioactive
sources, polychlorinated biphenyls, and asbestos)
should aso be included in a safety evaluation (see
Exhibit 1-3; also see Section 14.2.1). The
environmental requirements that are covered in this
guidance are, for the most part, either inspection,
reporting, or evaluation requirements. Cleanup,
corrective action, or remediation requirements are
beyond the scope of this guidance (except for DOE
Order 5400.5 addressing radioactive
decontamination). Cleanup requirements often
depend on the future land use (as expressed in
comprehensive land use plans), community
expression of preferences, the type of contaminants
involved, and Records of Decisions under NEPA or
CERCLA. Itisprudent to engage in cleanup of
contamination prior to areal property transfer in
order to improve marketability of the property, even
when cleanup may not be required. BLM or GSA

-~

Defining "transfer"

The term "transfer" of property used in CERCLA
differs from the term used throughout this
document. EPA (in 55 FR 14208 (1990))
interpreted the use of the term "transfer” as that
used by GSA in the Federal Property Management
Regulations (FPMR) at 41 CFR 101-47.203-2,
"Transfer and Utilization," which in turn alludes to
41 CFR 101-47.203-7, "Transfers." In the FPMR,
GSA uses the term "transfer" to signify the transfer
of the ownership of a property from one Federal
agency to any of the following: another Federal
agency, a mixed-ownership Government
corporation, or the municipal government of the
District of Columbia. Thus, itis clear that
"transfers" of property ownership between Federal
agencies are covered by CERCLA. Also, while it
seems clear that GSA does not use "transfer" to
include leases, leases can be "transferred" from
one Federal agency to any of the aforementioned
entities in the sense that the ownership of the
lease is being transferred. Because of the
complexity of real estate law, EPA (at 55 FR
14209) simply states that it has not addressed the
issue of whether easements and leases are
covered by CERCLA.

Notwithstanding, this guidance document uses
transfer to include leases (and other outgrants in
which ownership does not change).

On March 27, 1998, DOE General Counsel Eric
Fygi disseminated a memorandum (Fygi, 1998)
on the leasing of DOE real property. It formally
interprets leases as property transfers within the
meaning of CERCLA Section 120(h). It also
delineates situations for leasing when either the
Hall Amendment or Section 161(g) of the Atomic
Energy Act can be invoked.

have the right to reject acceptance of any real
property for disposition based on requirementsin
43 CFR Part 2374 and 41 CFR Part 101-47,
respectively. Also, this guidance covers only
environmental regquirements imposed by Federd
statute or regulation.

1.3 Organization of the Guidance
This guidance document is divided into fourteen
chapters:

1. Introduction

1-3
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2. Hoodplains and Wetlands

3. Natura Resources

4, Cultural Resources

5. Socioeconomic Impacts

6. Hazardous Substances, Hazardous Wastes,
and Petroleum Products

7. Underground Storage Tanks (USTs)

8. Radioactive Substances and Contamination

9. Polychlorinated Biphenyls (PCBS)

10. Asbestos

11. Environmental Permits

12. Environmental Baseline Surveys (EBSs)

13. NEPA Review

14. Conclusion

The remainder of Chapter 1 provides an overview
of the genera requirements for real property
transfers at DOE, including BLM and GSA
involvement and DOE Order 430.1A. The
situations authorized by statute where DOE may
directly engage in red property transfers without
BLM or GSA involvement are also discussed.

Each subsequent chapter (except Chapters 12, 13,
and 14) is structured generally as follows:

* Introduction

* Drivers of the Requirements (e.g., drivers of
the floodplain/wetland requirements for rea
property transfers)

» Requirements for Rea Property Transfers

 Implementation of the Requirements
(Chapter 2-5 and 11) or Data Gathering
(Chapters 6-10)

 Rdationship to Environmenta Basdline
Surveys

* Relationship to NEPA Documents
* Leases and Other Outgrants (if applicable)
* Notice of Intention to Relinquish

» GSA-Specific Requirements (if applicable)

Requirements for the Deed (if applicable)

Notification of Change in Ownership (if
gpplicable)

Checklist
+ References

After the introductory chapter, the next four
chapters (i.e., Chapters 2, 3, 4, and 5) are devoted to
environmentally sensitive resources. The Secretary
of Energy's Land and Facility Use Policy, issued
December 21, 1994 and DOE Policy 430.1, also
cdled "Land and Facility Use Planning Policy,”
issued July 9, 1996, emphasize DOE's commitment
to act as a steward of the national resources
discussed in these four chapters. The two policies
state that DOE sites must consider how best to use
DOE land and facilities to support critical missions
and to stimulate the economy while preserving
natural resources, diverse ecosystems, and cultural
resources. Charting the Course: The Future Use
Report points out that many sites and communities
participating in planning the reuse of DOE facilities

"took greater note of the wealth of the
resources that exist as part of the DOE
complex, including valuable ecosystems and
habitats, varied geologic settings; cultural and
historical resources . .. Consequently, at many
sites, recommendations promoted the
preservation of ecological, cultural, and
historical resources, in particular.”

Chapter 2 covers floodplains and wetlands.

Chapter 3 addresses natural resources (including
endangered and threatened species, migratory birds,
and wild and scenic rivers).

Cultura resources and socioeconomic impacts are
covered in Chapters 4 and 5, respectively. Cultura
resources are also environmentally sensitive
resources. Cultural resources include historic
properties; archeological resources; and Native
American (including American Indian, Alaskan
Native, and Native Hawaiian) human and funerary
remains, and sacred sites. Native American
traditional subsistence use areas are generally
Separated from cultural resources and treated under
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the topic of socioeconomic impacts. The chapter on
socioeconomic impacts aso deals with
environmentd justice.

Chapter 6 covers Resource Conservation and
Recovery Act (RCRA) and CERCLA natification
requirements regarding transfers of rea property
containing hazardous substances or waste and
petroleum products. Although underground storage
tanks, radioactive substances and contamination,
polychlorinated biphenyls, and asbestos al involve
hazardous substances or petroleum products, there
are specid requirements imposed either by GSA,
DOE, or both GSA and DOE that cdll for additional
treatment of these topics, which are addressed in
Chapters 7, 8, 9, and 10 (approvas and waste
activity notifications under the Toxic Substances
Control Act also are covered in Chapter 9).
Chapter 11 discusses rea property transfer
requirements with respect to Clean Air Act, Clean
Water Act, and RCRA permits.

Once al of the environmental data gathered about a
rea property, including its compliance status, are in
hand, they can be organized, compiled, and
presented in the form of an environmental site
assessment or environmenta baseline survey (EBS),
as discussed in Chapter 12 (see Exhibit 1-3). The
Community Environmental Response Fecilitation
Act of 1992 (CERFA) (Public Law 102-426)
establishes requirements that laid the framework for
an EBS in terms of identifying uncontaminated land
on which Federal agencies plan to terminate
operations. These requirements, such as for
detailed title searches and photographs, will be
discussed along with EBSsin Chapter 12.

The NEPA review process is described in

Chapter 13. Although in many cases, the
information in an EBS may overlap with a NEPA
document (see Exhibit 1-3), the EBS and the NEPA
document serve somewhat different purposes. The
environmental Site assessment or EBSisa
document that provides information about the status
of a property with respect to sensitive resources,
contamination, and compliance; it was originaly
intended to benefit the buyer in deciding on a
property purchase. A NEPA document is intended
to assist both the public and DOE managers, who

are disposing of red property, in making a decison
regarding a particular real property transfer and the
alternatives to the transfer based on the
environmental consequences.

1.4 General Requirements

The generda requirements for real property transfer
depend on whether the real property is withdrawn,
acquired, or "other" land. The Department of the
Interior, in particular BLM, oversees transfers of
withdrawn land (81.4.1). GSA oversees transfers
of withdrawn land that is rejected by BLM, acquired
land, and "other" land (§ 1.4.2). In severd
situations, DOE may engage in real property
transfers without either BLM or GSA oversight
(see §1.4.3).

/ Strategic Alignment

The DOE complex consists of over 2.4 million
acres of land with more than 20,000 facilities. With
the end of the Cold War, the need for activities
associated with the Nation's nuclear weapons
production activities has been reduced. In
response, the DOE has been preparing
retrenchments in the production of nuclear
weapons by reconfiguring, downsizing, and
closing many facilities. In addition, former DOE
Secretary Hazel O'Leary on May 3, 1995
announced the Strategic Alignment Initiative to
reduce the size and cost of the department. The
target is a reduction in budget by $14.1 billion and
personnel by 3,788 employees over five years.
Prepared with employee participation over a
period of two years, this Initiative proposed the
closing of 24 facilities, half of which are field
offices. Closures involve the transfer of real
property, whether it be to another Federal agency,
State or local government entity, or a private
organization. The Initiative also includes
proposals for the privatization of certain facilities,
such as the Naval Petroleum and Oil Shale
Reserves as well as some of the power
marketing administrations. Privatization signifies
the sale of the assets of a particular operation,
including all associated real and personal
property, to a private enterprise.
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1.4.1 Department of the Interior
Oversight

Lands withdrawn from the public domain are under
the jurisdiction of the Department of the Interior.
Real property transfers of withdrawn land must be
made in accordance with the Federal Land Policy
and Management Act of 1976. Within the
Department of the Interior, the BLM issued
regulations on the restoration and revocation of
withdrawn land to implement the Act (43 CFR

Part 2370).

DOE may temporarily outgrant withdrawn lands to
other parties with the consent of BLM. An
exception is that withdrawn lands under the purview
of the Atomic Energy Act of 1954 (see 8 1.4.3),
which are temporarily not needed, may be
outgranted by DOE without BLM consent. Ina
few

stuations, DOE has been permitted by other

Federd agencies to build facilities on land
withdrawn for use by those other Federal agencies.
In such cases, DOE may outgrant DOE facilities as
long as (1) the terms of the |ease are consistent with
the original withdrawal and origina use permitted by
BLM and (2) the other Federa agency agrees.

Some of the withdrawn lands reserved for and used
by DOE contain improvements, such as buildings,
structures, and other facilities, or have substantially
changed in character. Such withdrawn lands are
generaly not suitable for return to the public domain
for disposition other than leasing and are generaly
turned over to GSA for disposition, when both BLM
and GSA concur.

1.4.2 General Services Administration
Oversight

GSA generdly has disposition oversight over dl
acquired land and withdrawn lands not suitable for
return to the public domain. Disposition of acquired
land and withdrawn lands not suitable for return to
the public domain are governed by the requirements
of the Federa Property and Administrative Services
Act of 1949 unless otherwise provided for in a
specific statute (see § 1.4.3). GSA issuesthe
Federa Property Management Regulations (FPMR)

to implement the Act (41 CFR Parts 101-47 and
109).

1.4.3 Exceptions to Oversight

DOE has limited authority to engage directly in redl
property transfers without BLM or GSA
authorization. There are ten specific statutes that
grant DOE such authority:

» Bonneville Project Act of 1937

» Atomic Energy Act of 1954

» Atomic Energy Community Act of 1955

* Naval Oil Shale Reserves Possession Act of
1962

* Energy Reorganization Act of 1974

 Energy Policy and Conservation Act of 1975

» Federa Non-Nuclear Energy Research and
Development Act of 1974

 Department of Energy Organization Act of
1977

» Nationa Defense Authorization Act of 1993
(Hal Amendment)

» Defense Authorization Act for Fiscal Y ear
1996

The Bonneville Project Act gives limited authority to
the Bonneville Power Administrator to transfer real

property.

The Atomic Energy Act of 1954 authorizes DOE
under certain circumstancesto sell, lease, or
transfer excess acquired real property (see
glossary), and to lease acquired or withdrawn land
(temporarily not needed). A recent DOE real
property transferred under 8161(g) of the Atomic
Energy Act was the Pindlas site which was sold to
the Pindlas County Industry Council. The site will
be used for research and devel opment of
technologies related to neutron generators and
nuclear material.

The Atomic Energy Community Act of 1955
authorizes DOE under certain terms and conditions
to transfer real property directly to private owners
within the atomic energy communities of Oak Ridge,
TN; Richland, WA; and Los Alamos, NM that were
originadly owned and managed by the Atomic
Energy Commission. (It isinteresting to note that by
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1958, dl homes in Oak Ridge became privately
owned, and the townsite of Oak Ridge was
incorporated into the City of Oak Ridge.)

The Naval Oil Shale Reserves Possession Act of
1962 (Public Law 87-796) authorizes DOE to
transfer the Naval Petroleum Reserves only in
consultation with Congress and upon approva of the
President.

The Energy Reorganization Act of 1974 provides
that transfers of facilities constructed from funds
provided under this Act are subject to pre-approval
by Congress.

The Federal Non-Nuclear Energy Research and
Development Act of 1974 authorizes DOE to
transfer real property associated with the conversion
of oil shaeinto aternative fuels.

Section 159(f) of the Energy Policy and
Conservation Act of 1975 authorizes DOE to lease,
sdl, or otherwise dispose of facilities related to the
Strategic Petroleum Reserve (SPR). DOE
exercised its authority under this act to dispose of
Sulphur Mines, an unneeded SPR sitein Louisiana,
during the early 1990s. (The siteis not associated
with the minerd.)

Section 649 of the Department of Energy
Organization Act of 1977 authorizes DOE to lease
its temporarily not needed facilities for up to five
years when in the public interest. Leasing under this
particular Act provides more flexibility than the
Atomic Energy Act because leasing requirements
are less exacting, although the five-year limit may be
unacceptable to a number of potential lessees. The
facilities need only be under DOE’s custody. For
example, DOE has leased Building 313 in the North
300 Area of the Hanford Site to Kaiser Aluminum
and Chemical Corporation for three years.

Section 3154 of the Nationa Defense Authorization
Act of 1993 (also known as the Hall Amendment to
the Department of Energy Organization Act of
1977) authorizes DOE to lease acquired land in the
public interest. The land must aso be temporarily
not needed at closing or reconfigured weapons
production facilities. Although the limit on aleaseis

ten years, the lease may include an option to renew
for aterm of more than 10 years. Exercising the

option for the extended term requires that the lease
be subject to consultation with and concurrence of:

» The U.S. Environmenta Protection Agency
(EPA) for siteslisted on the National
Priorities List or

» The appropriate State official(s) for sites not
listed on the Nationd Priorities List.

An example invoking Section 3154 of the National
Defense Authorization Act of 1993 is DOE's
proposal to lease the Mound Plant to the
Miamisburg Mound Community Improvement
Corporation for use as an advanced manufacturing
center with a main focus on commercializing
products and process devel opment.

Fygi (1998) clarifies situations when either the Hall
Amendment or Section 161(g) of the Atomic Energy
Act may be used as the basis of authority for leasing
aclosed or reconfigured weapons production
facility. When the Hall Amendment is used as the
basis of authority for alease, the leasing agreement
should conform to the Joint DOE/EPA Interim
Policy Statement on Leasing Under the “ Hall
Amendment” (DOE and EPA, 1998) (see

Section 14.2.3).

Title XXXIV, Subtitle B, Section 3412(h) of the
Defense Authorization Act for Fisca Year 1996
(Public Law 104-106) directs the Secretary of
Energy to sdll the Federal government’sinterests in
Naval Petroleum Reserve Number 1 (NPR-1, aso
known as Elk Hills). 1t comprises 47,985 acres
located about 35 miles west of Bakersfield,
Cdlifornia; NPR-1 was created in 1912 to provide
an emergency source of military fuel but was not
fully developed until the oil embargo of 1976. DOE
isin the process of preparing a supplemental
environmental impact statement to analyze the
divestiture of Federa ownership and operation.
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1.5 DOE Requirements

1.5.1 DOE Order 430.1A

DOE has its own complex-wide requirementsin
DOE Order 430.1A, "Life Cycle Asset
Management."

1.5.2 DOE Program Office
Requirements

Within DOE, certain program offices adopt their
own guidance or impose their own requirementsin
addition to the complex-wide requirements of DOE
Order 430.1A. For example, the Assistant
Secretary for Environmental Management has
adopted DOE G 430.1-2, Implementation Guide
for Surveillance and Maintenance During
Facility Transition and Disposition; DOE G
430.1-3, Deactivation |mplementation Guide;
DOE G 430.1-4, Decommissioning Implementation
Guide; DOE G 430.1-5, Transition Implementation
Guide; and Charting the Course: The Future Use
Report; and Resourceful Reuse: A Guide to
Planning Future Uses of Department of Energy
Stes. Also, the Office of Worker and Community
Trangtion provides Planning Guidance for
Contractor Work Restructuring and Policy and
Planning Guidance for Community Transition
Activities that should be followed. The former
Office of Field Management (now MA-53) has
published DOE Real Estate Process. A Desk
Guide for Real Estate Personnel.

1.6 Overview of Procedures for
Real Property Transfers

1.6.1 Determining Excess Real
Property

A site manager of afield element identifies area
property not needed by a program (see Exhibit 1-4)
as directed by Executive Order 12512, "Federa
Real Property Management,” through analysis
required under DOE Order 430.1A, "Life-Cycle
Asset Management." The site manager determines
whether the real property is temporarily not needed.
The property is then screened to seeif it might meet
the needs of other DOE site tenants. If another
DOE site program can use the property, the
programs negotiate an inter-program transfer under
DOE Order 430.1A.

DOE Order 430.1A provides the protocol for the
inter-program transfer of real property to another
Program Office. An interprogram transfer is
completed by (1) signed agreement between the
relevant Secretarial Program Officers regarding
scope, conditions, state of readiness, and associated
funding; and (2) a budget resources plan to manage
the facilities until funding is provided to the receiving
program through the normal budget process. If the
property is contaminated, a pre-transfer review is
aso required [see DOE Order 430.1A, 69(5)(a)].
Candidates for transfers to the Office of
Environmental Management (EM) are primarily
contaminated facilities or contaminated portions of
facilities (see textbox).

ﬁ\lumber of Contaminated Excess Facilities

Since 1989, when DOE’s Environmental
Management (EM) program was created to clean up
and dispose of contaminated excess facilities, a
backlog of over 10,000 facilities has developed. EM
estimates the unfunded liability for cleanup sites
and “legacy” wastes at $ 141 billion. Because of
funding constraints, EM ceased accepting
wholesale, unscreened transfers of contaminated
excess real property in 1996. Instead, EM
established priorities for cleanup based on criteria,
such as relative risk. By the year 2006, as many as
another 1500 facilities will be declared excess,
nearly half of which are believed will be
contaminated.

If there are no DOE site programs that can use the
property, the site manager reports the property as
excess to the Real Property Team (MA-53) at DOE
Headquarters. The appropriate Program Secretarial
Officer or designee makes a determination that a
real property is excess by preparing the following
for MA-53:

(1) Memorandum stating that the real property
IS excess,

(2) GSA Standard Form (SF) 118, "Report of
Excess Red Property,” (see 41 CFR 101-
47.202) (see Appendix A) and any
appropriate supplementary forms (118a,
"Buildings, Structures, Utilities, and




Exhibit 1-4
Initial Procedures for DOE Real Property Transfers

Site identifies real property not needed
by a program

Does it
meet the needs
of other DOE
site tenants?

Yes

On-site screening

Does it
meet the needs
of other DOE
programs?

Negotiate a DOE
inter-program

DOE-HQ MA-53 transfer

screening

Is the
property
temporarily
not needed?

Decide on the vehicle for
temporary reuse:
Atomic Energy Act,

The property may be
declared excess

DOE Organization Act,
or Hall Amendment

Continuation A

Go to Continuation A,
except GSA SF 118
not required
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Exhibit 1-4
Initial Procedures for DOE Real Property Transfers
(Continuation A )

Continuation A

See
J{_ Exhibit 1-3

7777777777777 —— =
Site gathers data on environment as |
described in Chapters 2-11 of this guidance ‘
document |
|
|
|
Prepare an Prepare a Prepare an ‘
. P P . Prepare a NEPA Attachment to SF
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. . Document 118* addressing
Baseline Survey (Section 14.2.1) . . ‘
(see Chapter 12) (Chapter 13) all 13 items in
P Exhibit 1-5 |
|
ffffffffffffffffffffff _
*SF 118 not required
Is the Obtain EPA concurrence | for prop erty
Site on the Yes on identification of temporarily not
National Priority uncontaminated land needed and targeted
List? for reuse under
Atomic Energy Act,
DOE Organization
No Act, or Hall
Amendment

Obtain State concurrence on
identification of Yes
uncontaminated land

Is the

property
excess?

Program Secretarial Officer prepares:
(1) Memo

(2) GSA SF 118

(3) Recommendation of transfer vehicle

Forward documentation to DOE-HQ
(MA-53)

Continuation
B
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Exhibit 1-4
Initial Procedures for DOE Real Property Transfers
(Continuation B)

Continuation

B

Isa
change in
ownership involved
in the property
transfer?

Does DOE
have statutory
authority to engage
in the transfer
of the
property?

Yes

(See Section 1.4.3)

Go to Exhibit
14-7

Prepare a Notice of

Is the

excess property Yes (Ijr(ljtentlgn tol:?ellr)qwsh.
withdrawn addressing .a. 13 itemsin
Exhibit 1-6

land?

Submit Notice to BLM;
No send a copy to GSA

Submit SF 118 and
Attachments to GSA

Does BLM
accept the return
of withdrawn
land?

Continuation
C
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Exhibit 1-4
Initial Procedures for DOE Real Property Transfers
(Continuation C)

Continuation
C

GSA reviews SF 118 and

Attachments
Does GSA
No Notify DOE of
accept the I
property? nonacceptance
Contaminated property
becomes candidate
Notify DOE of for transfer to EM
acceptance and
acceptance date
No Does EM
Go b accept the
oto
roperty?
Exhibit 14-6 propery
The responsible DOE Prepare inter-program transfer
program office does to EM

whatever is necessary to
meet the transfer
requirements.
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Miscdllaneous Facilities" 118b, "Land;" and
118c, "Related Personal Property"), and

(3) Recommendation for disposal (see
glossary) of the property from DOE
accountability.

The memorandum must receive al appropriate field
concurrences (such as counsel and environmental)
and be approved in writing. The Attachment to

SF 118 must address 13 items required by the
Federa Property Management Regulations at

41 CFR 101-47.202-2 (see Exhibit 1-5). The
environmenta requirements included in the list of
13 items will be covered in Chapters 2-13 of this
guidance document.

MA-53 screens the needs of other field elements,
program offices and operations offices for the
property. If there isno permanent need within DOE
for the property, it can be declared excess to the
Department. (See Resourceful Reuse: A Guide to
Planning Future Uses of Department of Energy
Sites for further information.)

At the same time these 13 items are addressed, the
field element must identify that portion of the real
property on which no hazardous substances or
petroleum products were stored for one year or
more, released, or disposed in order to meet the
requirements of the Community Environmental
Response Fecilitation Act of 1992 (CERFA)
(discussed in Chapter 6). The results of this
identification must be submitted for concurrence by
EPA if thereal property is asite on the National
Priorities List or by a State official if not on the
Nationd Priorities List (see Exhibit 1-4,
Continuation A). Section 3 of CERFA dtates that
the concurrence is deemed to be obtained if, within
90 days of receiving arequest for the concurrence,
the State official has not acted.

The Real Property Team in MA-53 then verifies
that the rea property is excess to the needs of al
programs in the Department. Upon approving the
property disposa action, the Team Leader transmits
the completed GSA Standard Form 118 to the
appropriate GSA regiona office and a copy to the
field eement (see Exhibit 1-4, Continuation B).

DOE Headquarters approval for reporting of
excess red property is generally required for large
properties or for field elements lacking a certified
realty specidist (see DOE Real Estate Process. A
Desk Guide for Real Estate Personnel).

If DOE Headquarters approval is not required, the
field element then reports the real property to GSA
for disposal, and submits the required GSA Standard
Form 118 and any appropriate supplementary forms
(1183, "Buildings, Structures, Utilities, and
Miscdlaneous Facilities;” 118b, "Land;" and 118c,
"Related Persona Property").

1.6.2 Department of the Interior
Involvement

If the excess real property is withdrawn land, DOE
must notify the appropriate BLM office that it
intends to relinquish the property for return to the
public domain (see Exhibit 1-4, Continuation B).
DOE must aso send a copy of the Notice of
Intention to Relinquish to the appropriate regiona
office of GSA. Thereis no specific standard form
for the Notice of Intention to Relinquish. However,
it must be in duplicate and contain the 13 items of
information listed in Exhibit 1-6.

BLM reviews the Notice of Intention to Relinquish
to determine suitability for return to the public
domain. The five conditions (43 CFR 2374.2) for
BLM acceptance of withdrawn land for return to
the public domain are as follows:

(8 The lands have been decontaminated and
restored to suitable conditions. |If
decontamination and restoration are
uneconomica, DOE mugt ingtall and
maintain protective notices and barriers.

(b) DOE agrees to undertake treatment
measures and measures deemed necessary
by BLM to prevent deterioration of the land
and resources.

(c) DOE has exhausted GSA procedures for
disposition of improvements to the land and
certifiesthey are of no vaue.

1-14
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10.

Exhibit 1-5. List of 13 Items that Must be Addressed in an
Attachment to SF 118

(environmental* requirements are in bold;
chapter in which the requirement is covered is in italic)

The description of the real property.

The date title was vested in the United States.

All exceptions, reservations, conditions, and restrictions relating to the title acquired.
Details concerning any circumstance (occurring between the date of acquisition of the real
property and the present) which may have affected the right, title, and interest of the United
States in the real property.

The status of civil and criminal jurisdiction over the land (Chapter 4).

Detailed information regarding flood hazards, floodplains, or wetlands and restricted uses
(Chapter 2).

Description of fixtures and related personal property with historic or artistic value.

The historic significance of the real property and whether the property or any part is listed or
eligible for the National Register of Historic Places (Chapter 4).

Description of:

(a) thetype, location, and condition of asbestos in buildings or improvements on the land
(Chapter 10);

(b) any asbestos control measures taken (Chapter 10); and
(c) any estimated costs (and time) to remove all or part of the asbestos (Chapter 10).

Information on:

(a) thetype and quantity of each hazardous substance known to have been stored (for one year
or more), released, or disposed on the real property, as defined in 40 CFR Part 373 (Chapters
6 through 10);

(b) whether all remedial action necessary to protect human health and the environment with
respect to hazardous substances on the real property has been taken (Chapters 6 through 10);
and

(c) if such remedial action has not been taken, when such action will be completed (Chapters 6
through 10).

* Includes the human environment (e.g., cultural resources).

1-15



1. Introduction

Exhibit 1-5. List of 13 Items that Must be Addressed in an
Attachment to SF 118

(environmental* requirements are in bold;
chapter in which the requirement is covered is in italic) (continued)

11. A legible, reproducible copy of all instruments (agreements, licenses, etc.) affecting the right,
title, or interest of the United States in the real property.

12. Any appraisal reports of the fair market value or the fair annual rental of the real property.

13. Certification by a responsible person that each item of equipment subject to 40 CFR Part 761 on
the real property is in a state of compliance (Chapter 9).

* Includes the human environment (e.g., cultural resources).

1-16
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10.

11.

12.

13.

Exhibit 1-6. List of 13 Items that Must be Addressed in a

Notice of Intention to Relinquish
(environmental* requirements in bold;
chapter in which requirement is covered is in italic)

Name and address of DOE field element responsible for the subject real property.
Citation of the order which withdrew or reserved the subject land for DOE use.

Legal description and acreage of the land, unless referred to in the order of withdrawal or
reservation.

Description of the improvement existing on the land.

The extent to which the land is contaminated and the nature of the contamination (Chapters 6-10).
(The identification of uncontaminated land should also be included to meet the requirements of
the Community Environmental Response Facilitation Act of 1992.)

The extent to which the land has been decontaminated or the measures being taken to protect
the public from the contamination (Chapters 6-10).

The extent to which the land has been changed in character other than by construction of
improvements.

The extent to which the land and resources have been disturbed and the measures being taken to
recondition the property (Chapters 2-4).

If improvements have been abandoned on the land, a certification that DOE has exhausted GSA
procedures for their disposal and that the improvements are without value.

A description of easements or other rights and privileges (leases, encumbrances) burdened on
the land.

A list of the terms and conditions, if any, DOE deems necessary to be incorporated in any
further disposition of the land in order to protect the public interest (Chapters 2-4).

Any information relating to the interest of other agencies or individuals in acquiring use of the
land.

Any recommendations (e.g., disposition of the land by GSA).

* Includes the human environment (e.g., cultural resources).

1-17
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(d) DOE has resolved, through afina grant or
denid, al commitments to third parties
relative to rights and privileges related to
the land.

(e) DOE has submitted to the appropriate
BLM office a copy of the easements,
leases, or other encumbrances (see
glossary).

Upon afavorable review, BLM will notify DOE and
GSA that it accepts accountability and responsibility
for excess withdrawn land. BLM then manages the
land. If BLM determines that the excess withdrawn
land has been so substantially changed in character
that it is not suitable for return to the public domain,
it will notify GSA and request GSA to concur in the
determination. BLM tends to reject excess
withdrawn land on which improvements have been
built.

1.6.3 GSA Involvement

GSA reviews the submission from DOE to ensure
that the documentation is complete and that the real
property has no encumbrances and has a
marketable title. GSA advises the field element of
the acceptance date of the report of excess property
(see Exhibit 1-4, Continuation C). If GSA regjects
the property being reported as excess, it becomes a
candidate for transfer to EM. GSA generally
rejects a property if it is contaminated. Until the
property is disposed, the field element has
environmental, safety, and health responsbility for
the property for five fiscal quarters from GSA's
acceptance of the report of excess property or until
the excess property is disposed, whichever is earlier.

Subject to GSA approval, reports of excess real
property may be withdrawn or corrected at any time
prior to rea property transfer by submission of a
modified SF 118 (and SF 118 supplementary forms)
to the appropriate GSA regional office. For
example, new significant environmenta findings
may require the form to be revised. The DOE
officia originaly signing the report of excess
property must approve any withdrawal or significant
correction.

The Federa Property and Administrative Services
Act alows interim use of excess property. Interim
use includes lease, license, or permit (see glossary).
However, GSA has genera supervison and
gpproval authority over interim use of such
properties pending fina transfer. In general, GSA
limits interim use to one year with the right to cancel
on 30-day notice.

The fina procedures for disposing of DOE rea
property and associated environmental requirements
are summarized in Chapter 14.
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2. FLOODPLAINS AND WETLANDS

2.1 Introduction

Floodplains are lowland and relatively flat areas
adjoining inland and coastdl waters, including, a a
minimum, those areas subject to floods which have a
one percent or greater chance of being exceeded in
any given year (also known as 100-year floods).
Floodplains fell under Federa protection (see
Unified National Program for Floodplain
Management) through Public Law 90-448 in 1968.
This law was enacted in response to the magnitude
of and continued increase in the nation's losses and
property damage due to flooding despite widespread
investment in Federa flood control projects.
President Jimmy Carter issued Executive Order
11988 to Federal agenciesin 1977 to reinforce the
need to (1) strengthen Federal policies to reduce the
risk of flood losses; (2) minimize the impact of
floods on human safety, health, and welfare; and

(3) restore and preserve natural floodplain values.
Floodplains have important ecological vaues that
need to be maintained. The fertile nature of
floodplains makes them important wildlife habitats.
In coastal areas, floodplains are often particularly
fragile dune environments, which form an essential
part of the shoreline's natura buffer zone. If
disturbed, their effectiveness as storm barriers can

Awetland is an area meeting the three following
conditions (U.S. Army Corps of Engineers, 1987):

(1) Inundated or saturated soil
conditions resulting from permanent
or periodic inundation by
groundwater or surface water (hydric
soil).

(2) A prevalence of vegetation typically

adapted for life in inundated or

saturated soil conditions

(hydrophytic vegetation).

The indication of a wetland
hydrology (e.g., by drainage pattern,
drift lines, sediment deposition,
watermarks, stream gauge data,
historic records, visual observation
of inundation).

©)

be reduced significantly. Floodplains may aso serve
as groundwater recharge areas.

Wetlands are (also see text box) those areas that
are inundated by surface or groundwater with a
frequency sufficient to support, and under normal
circumstances do or would support, a prevalence of
vegetative or aguatic life that requires saturated or
seasonally saturated soil conditions for growth and
reproduction. Wetlands generally include swamps,
marshes, bogs, and smilar areas such as doughs,
potholes, wet meadows, river overflows, mud flats,
and natura ponds.

Wetlands fell under Federal protection through
Executive Order 11990 issued by President Jimmy
Carter and § 404 of the Clean Water Act. Since
the inventories of the 1950s, over 40 percent of the
120 million acres of wetlands then inventoried have
been lost. Loss of wetlandsis due primarily to
development and human land-use practices.
Wetlands need to be protected because they serve a
variety of important environmenta functions like
those of floodplains.

Floodplains and wetlands are commonly treated
together for a number of reasons. Floodplains and
wetlands may physicaly overlap. The losses
associated with both floodplains and wetlands may
be the result of the same general causes. The
controls for the protection of floodplains and
wetlands are smilar -- restrictions on land use,
development, and improvement.

2.2 Drivers for the Requirements

The two primary mandates that drive the floodplain/
wetland requirements for real property transfers are
Executive Order (E.O.) 11988, "Foodplain
Management,” and E.O. 11990, "Protection of
Wetlands." In both E.O.s, § 1 dictates that each
Federal agency shal take action to minimize loss
and to preserve the natural and beneficia values of
floodplains or wetlands in carrying out its
responsbility for acquiring, managing, and disposing
of Federal lands and facilities. Section 3(d) of E.O.
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11988 and § 4 of E.O. 11990 direct that when
Federa property in afloodplain or wetland is
proposed for lease, easement, right-of-way, or
disposal to a non-Federal party, the Federa agency
ghdl:

(1) Referencein the conveyance (e.g., lease or
property deed) those uses that are
restricted,

(2) Attach other appropriate restrictions to the
uses of properties by the grantee or
purchaser and any successor, except
where prohibited by law, or

(3) Withhold such properties from conveyance.

These two Executive Orders provide the authority
for GSA and DOE to issue their own regulations
implementing requirements regarding floodplains and
wetlandsin real property transfers. The GSA
regulation is at 41 CFR 101-47.202-2(b)(6) and
DOE regulations are at 10 CFR Part 1022.

2.3 Requirements in Real
Property Transfers

The GSA regulation at 41 CFR 101-47.202-2(b)(6)
requires that detailed information regarding flood
hazards or flooding, location on afloodplain or
wetland, and restricted uses be listed in an
attachment to Standard Form 118 (see Appendix A)
filed for the rea property proposed for transfer.

The DOE regulations at 10 CFR Part 1022 are
much more rigorous. First, you must make a
determination of whether floodplains or wetlands are
present on the property (see § 2.4.1 below). If
floodplains or wetlands are present, then assess the
effects of the real property transfer on floodplains
and wetlands (see § 2.4.2 below). Prepare the
assessment and include it in the environmental
assessment (EA) or environmental impact statement
(E1S), if either document is required in compliance
with NEPA (see Chapter 13). In those instances
where areal property transfer does not require an
EA or EIS, DOE has established aternative
floodplain/wetlands evaluation procedures involving
analogous public notice and public comment/review

(see § 2.4.3 below). Note that EH-42 isreviewing
10 CFR Part 1022 at this time to determine if an
update of the 1979 regulations is needed.

2.4 Implementation of the
Requirements

Exhibit 2-1 is aflow chart depicting the general
procedures for implementing the floodplain/wetland
requirements for real property transfers.

24.1 Floodplain/Wetland
Determinations

Information about whether a property contains a
floodplain or wetland may aready appear in the
Technical Ste Information or the Ste
Comprehensive Land Use Plan. Otherwise, there
are severa ways to determine whether a property
contains or lies within any floodplain or wetland.
Make a floodplain determination by ascertaining
whether the property islocated in the 100-year
floodplain or critical action floodplain [an area for
which even a dight chance of flooding would be too
great (e.g., an area used for storing hazardous
materias)] using a

* Flood Insurance Rate Map (FIRM) or
» Flood Hazard Boundary Map (FHBM).

FIRMs and FHBMs are prepared by and available
from the Federa Insurance Administration of the
Federa Emergency Management Agency. Inthe
event FIRMs or FHBMs are not available, seek
assistance from the aforementioned agency or the
Corps of Engineers.

Make a wetland determination by ascertaining
whether the property contains awetland by using
the following:

» U.S Fish and Wildlife Service Nationa
Wetlands Inventory Map,

* U.S. Department of Agriculture Natural
Resources Conservation Service Locd
Identification Map,

» U.S. Geologica Survey Topographic Map,



Exhibit 2-1
Procedures for Floodplain/Wetland Review

from
Exhibit
1-3

Enter through the box
labelled
Floodplains/Wetlands

Obtain a map
of the property

Does it

Floodplain/Wetland ) N
o contain a Y
Determination
Section 2.4.1 wetland or
(Section 2.4.1) floodplain?
Assess effects of
property transfer on
) wetland or floodplain
Floodplain/Wetland
Assessment
(Section 2.4.2)
Analyze alternatives and
mitigation measures
Exit through box to
Continuation labelled Exhibit
A Floodplains/Wetlands 1-3
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Exhibit 2-1

Procedures for Floodplain/Wetland Review

(Continuation A)

Continuation
A

Is there
an EA or EIS
for the property
transfer?

Yes

(See Chapter 13)

Publish a public notice;
allow 15-day public
review/comment

and assessment(s) in the
EA or EIS

Include the determination(s)

Is the

No NEPA

=

Consider comments;
modify the property
transfer as appropriate

Yes

review an
EIS?

(Section 2.4.3)

Is an EIS

Yes

recommended?

(Section 2.4.3)

Isa

(Section 2.4.4)

No
floodplain
Exit through box involved?
labelled
Floodplain/Wetland

Yes
to Issue a Statement of Findings
Exhibit befA(\llrc;V\:riisdeering (SOF) or a combined SOF and

13 property FONSI*

(*See Section 13.5 for FONSI)

Follow EIS
procedures

Incorporate into
EIS Statement of
Findings for
floodplains

2-4
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* U.S. Army Corps of Engineers Wetland
Délineation, Manua (see U.S. Army Corps
of Engineers, 1987),

» State wetlands inventory, or

* Regiona or local government-sponsored
wetland or land use inventory.

2.4.2 Floodplain/Wetland Assessments

Pursuant to 10 CFR 1022.12, include in
floodplain/wetland assessments (see Exhibit 2-1) the
following information:

(1) Description of the real property transfer --
discuss the nature and purpose of the real
property transfer. Include in the
description a map showing the location of
the property with respect to the
floodplain/wetland. For propertiesin a
floodplain, ddlineate the high hazard areas
and describe the nature and extent of the
hazard.

(2) Foodplain/wetland effects -- discuss the
positive and negative, direct and indirect,
and long-term and short-term effects of the
real property transfer on
floodplains/wetlands.

(3) Alternatives -- consider and analyze
dternatives, such as not transferring the
property or transferring only parts of the
property, to avoid adverse effects on
floodplains/wetlands. Address measures
that mitigate an adverse effect, such as
restrictions on devel opments and
improvements.

2.4.3 Public Notice and Public
Involvement

The DOE regulations (10 CFR 1022.14) require a
public notice (see Exhibit 2-1, Continuation A) and a
public comment/review period for the effect of the
real property transfer on floodplains/'wetlands (when
an EISisrequired, a Notice of Intent to prepare an
EIS may be used to satisfy the public notice
requirement, provided that it dso includes a Notice

of Floodplain or Wetland action.) Publish the public
notice in the Federal Register and disseminate the
notice to other Federal, State, and local agencies as
well as persons or groups interested or affected by
the real property transfer. Describe in the public
notice the proposed action (i.e., the real property
transfer, and the location). Allow a public
comment/review period of 15 days following the
public notice. At the close of the public
comment/review period, re-evauate al aternatives
and mitigating measures, and take into account all
substantive comments received. Prior to taking any
action, evauate mitigation measures to minimize
potential harm to the floodplain/wetland. For rea
property transfers involving wetlands only, alow

15 days after publishing the public notice before
implementing the real property transfer if wetlands
constitute the only requirement to be satisfied [see
10 CFR 1022.18(b)].

2.4.4 Statement of Findings
(floodplains only)

After the public comment/review period, publish a
Statement of Findings for real property transfers
involving afloodplain (see Exhibit 2-1,

Continuation A). (No such Statement of Findingsis
required for real property transfers involving
wetlands.) For floodplain actions which require
preparation of an EA or EIS, the Statement of
Findings should be incorporated into the NEPA
document. Where no EA or EISisrequired, publish
the Statement of Findings in the Federal Register
and alow at least 15 days before implementing the
real property transfer (see 10 CFR 1022.18). The
Statement of Findings (three-page maximum) must
contain al of the following (10 CFR 1022.15):

(1) A description of the real property transfer
and alocation map,

(2) An explanation of why the floodplain must
be included in the real property transfer,

(3) A ligt of aternatives considered,

(4) A statement indicating whether the real
property transfer conforms to applicable
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State and locd floodplain protection
standards, and

(5) A brief description of the steps to be taken
to minimize harm to or within the floodplain.

2.45 Approvals

The Secretarial Policy on NEPA of June 1994
provides for the delegation of authority within DOE
for the approval of floodplain/wetland
determinations and assessments, public notices of
floodplan/wetland involvement, and Statement of
Findings (floodplains only). Attachment | to the
Secretarial Policy lists the Heads of Field
Organizations who are fully authorized to grant such
approvals. Under certain conditions, these persons
may redelegate these approval authorities to Heads
of subsidiary Field Organizations. For proposed
actions that are categorically excluded from NEPA
documentation requirements, NEPA Compliance
Officers are authorized to approve and issue any
required associated floodplain and wetland
documents (DOE Order 451.1, 85 (d)(2))

2.4.6 Model Documents

The Office of NEPA Policy and Assistance
developed mode documents for the public notice of
the following: (1) involvement of either afloodplain,
awetland, or afloodplain and awetland; and (2) a
Floodplain Statement of Findings. These model
documents are contained in Appendix B.

2.5 Relationship to
Environmental Baseline
Survey

Make sure that information gathered about

floodplains or wetlands on a facility also appearsin
an environmental baseline survey (see Chapter 12).

Be aware that the American Society for Testing and

Materials (ASTM) E-1528-96 Standard, " Standard
Practice for Environmenta Site Assessments:
Transaction Screen Process' and ASTM E-1527-97
Standard, " Standard Practice for Environmental Site
Assessments. Phase | Environment Site

Assessment Process,” treat floodplains and wetlands

as "non-scope”’ considerations. Floodplains and
wetlands are non-scope considerations because the

focus of the ASTM Standards is on commercial red
estate. The Executive Orders on floodplains and
wetlands apply only to Federal agencies and do not

apply to private parties.

2.6 Relationship to NEPA
Documents

It isthe intent of both E.O. 11988 and E.O. 11990
that Federal agencies implement the floodplain/
wetlands requirements through existing procedures
such as those established to implement NEPA. As
previoudy noted, the floodplains/wetlands
assessment required under DOE regulations at

10 CFR 1022.12 should be prepared with and
included in an EA or EISif either document is
required (see Chapter 13). The Statement of
Findings for area property transfer involving a
floodplain should be combined with the appropriate
NEPA document.

2.7 Leases, Other Outgrants,
and Disposals

Executive Orders 11988 § 3(d) and 11990 § 4
contain explicit provisions protecting floodplains and
wetlands, respectively, in rea property transfers.
These provisions mandate that Federal agencies
ghdl:

(1) Referencein the conveyance (lease, deed,
etc.) those uses that are restricted under
identified Federal, State, or local
floodplain/wetland regulations; and

(2) Attach other appropriate restrictions to the
uses of properties by the grantee or
purchaser and any successors, except
where prohibited by law; or

(3) Withhold such properties from conveyance.

The regtrictions in (1) and (2) above should aso be
included in an attachment to Standard Form 118.
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2.8 Notice of Intention to
Relinquish

If the subject real property iswithdrawn land being
declared excess, include the following information in
the Notice of Intention to Relinquish (see § 1.6.2) to
be submitted to the BLM:

* Data on floodplains/wetlands

» Changes or disturbances to floodplaing/
wetlands

» Terms and conditions necessary to be
incorporated in any further disposition of the
land to protect floodplains/wetlands in the
public interest

2.9 GSA-Specific Requirements

GSA requires completion of a Standard Form 118
for the transfer of the real property being declared
excess. Information regarding floodplains and
wetlands and restrictions on disturbances,
improvements, or other uses must be included as an
attachment to the form.

2.10 Checklist
G Hasadetermination asdescribedin § 2.4.1
been made as to whether the real property
lies within or contains any wetlands or
floodplains? (If there are no
floodplains/wetlands involved, stop here))

Have considerations (such as not
transferring the real property, excluding the
floodplain/wetland from the transfer, or
imposing restrictions on use of the
floodplain/wetland) to protect and preserve
the floodplain/wetland been made?

Has an assessment for the
floodplain/wetland been prepared as
described in § 2.4.2?

Have the required public notice and public
comment/review procedures been
implemented?

If an EA or EISis not prepared and the
property being transferred involves a
floodplain for which a floodplain
determination and assessment have been
completed, has a Statement of Findings
been published?

Have data on floodplains/wetlands been
included in the environmentd site
assessment or environmental basdline
survey?

Have the floodplains/'wetlands
determinations, assessments, and
Statements of Findings been included in the
EA or EIS (if oneis prepared)?

If the real property is offered for an
outgrant of an easement, lease, license, or
permit (see glossary), have the
floodplains/wetlands been identified,
appropriate restrictions been incorporated,
and the respongbility for obtaining the
necessary permits been specified in the
conveyance?

If the real property being declared excessis
withdrawn land, have data on
floodplains/wetlands, any changes or
disturbances to floodplains'wetlands, and
any terms and conditions deemed necessary
to be incorporated in any further disposition
of the land to protect the public interest in
floodplains/wetlands been included in the
Notice of Intention to Relinquish submitted
to the BLM?

If the real property is being declared
excess, have data on floodplains/wetlands
been included in the SF 1187
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3.1 Introduction
3.1.1 Background

For the purpose of real property transfers, there are
four primary kinds of natural resources to consider:

(1) Habitats of endangered and threatened
Species,

(2 Environments of migratory birds,

(3) Wild and Scenic Rivers Act designated
areas, and

(4) Other environmentally sensitive natural
resource aress.

Other environmentally sensitive natural resource
areas are exemplified by pristine wilderness areas,
areas with species-rich ecosystems, and ecosystem
sanctuaries. Natural resourcesthat play arolein
the traditiond religious practices of Native
Americans, such as geological formations or vistas
that are regarded as sacred, are covered in Chapter
4. Natural resources that comprise the traditional
subsistence of Native Americans are covered in
Chapter 5. Natura resources (such as marine
mammal sanctuaries, prime agricultura lands,
tundra, coral reefs, and tropical rain forests) not
found widespread on DOE lands are excluded from
further discussion.

The most sensitive of the aforementioned types of
natural resources is habitat of endangered and
threatened species (see text box). Protection of
such habitatsis vita for reversing the decline of
those species. Inthe U.S,, nearly 600 plant and
animal species are listed as endangered or
threatened; another 4,000 species are candidates for
listing. Protecting plant and animal species from
extinction is essentid to maintaining biological
diversity and functiond integrity in the perpetuation
of ecosystems. Each plant or animal plays an
integra role in the hydrologic, carbon, and nutrient
cycles of an ecosystem. Healthy ecosystems are

/ Endangered and Threatened Species
on DOE Facilities

DOE sites serve as stewards of numerous
threatened and endangered species. Examples
of such species include the red cockaded
woodpecker, golden eagle, and smooth purple
coneflower. DOE's role as stewards involves not
only protecting but also improving the habitats for
these species. One animal species whose
population is recovering due to such efforts is the
San Joaquin kit fox, a Federally listed endangered
species, at Naval Petroleum Reserve Number 1,
Elk Hills, California.

necessary to support fish and wildlife populations
important for commercia, economic, recreational,
esthetic, ethical, and even cultural values.
Maintaining a diversity of species and genetic strains
provides a gene pool for potential use in agriculture,
medicine, and industry (such as pulp and paper).

Another important habitat is that of migratory birds.
The most common examples of migratory birds are
ducks, geese, and swans. Destruction of nesting
cover and degradation of migration and wintering
habitats have contributed to long-term downward
trends in populations of migratory species, such as
pintails, American bitterns, and black ducks.
Protection of such environments is necessary to
alow breeding, wintering, or stopping over along
migration routes in order to achieve and maintain
optimum bird population levels. Congress amended
the Migratory Bird Treaty Act in 1974 to add
migratory bird environments to the items protected
under the original 1918 Act. (ThisAct origindly
included only the birds and their nests and eggs).

The third type of natural resourceis areas
designated as wild and scenic rivers. The Wild and
Scenic Rivers Act was passed in 1968 to protect
certain selected river areas because of their
"outstandingly remarkable scenic, recreationdl,
geologic, fish and wildlife, historic, cultura, or smilar
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values." There are three kinds of Wild and Scenic
Rivers Act designated areas.

(1) Wildriver aress,
(2) Scenicriver areas, and
(3) Recreational river areas.

Wild river areas are sections of ariver that are free
of impoundments and generdly inaccessible except
by trail, with essentidly primitive watersheds or
shorelines and unpolluted waters. Wild river areas
represent vestiges of primitive America. Scenic
river areas are sections of riversthat are free of
impoundments, with shorelines or watershed largely
undeveloped and accessible by roads. Recreationd
river areas are sections of rivers that are readily
accessible by road, may have some devel opment,
and may have undergone impoundment or diversion
in the past.

The fourth type of natural resource covers a
miscellany of areas not addressed above that are
aso environmentally sensitive. These are areas that
are unique or substantialy different from their
surroundings in terms of :

» Vegetation,

* Teran,

* Soils,

Water availability, or

Other factors that may be ecologicaly critical
(i.e., alarge number of species may be
adversely affected by a disturbance).

These areas are particularly species-rich or sensitive
to nutrient enrichment. Examples of such areas
other than wetlands (already discussed in Chapter 2)
are shown in Exhibit 3-1.

3.1.2 Definitions and Their Implications

The term "habitats of endangered and threatened"”

species includes and is broader than the regulatory
term critical habitat. Critical habitats [Endangered

Species Act (ESA) 8 3(5)] are areas with physical
or biological features that:

(1) Areessentia to the conservation of an
endangered or threatened species, and

(20 Require specid management considerations
or protection.

Exhibit 3-1. Examples of Other
Environmentally Sensitive Natural Resources

» Ecosystem sanctuaries

* National Environmental Research Parks
(NERPs) (see Section 3.3.4)

¢ Pristine Wilderness areas

« Special sources of water
- Sole-source aquifers

- Wellhead protection areas

« Species-rich ecosystems

Critica habitats are designated in 50 CFR Parts 17
or 226. Furthermore, ESA 8 7(a)(4) requires
consideration of impacts on species proposed for
listing and their habitats (so-called proposed critical
habitats). In addition, DOE NEPA implementing
regulations (10 CFR 1021, Subpart D, Appendix B)
require that the same considerations for Federally-
listed endangered and threatened species be given
for State-listed endangered and threatened species
(State-proposed endangered and threatened species
are not included). Thus, the term "habitats of
endangered and threatened species’ isused in this
guidance document to encompass habitats of
Federaly-listed species, species proposed for
Federa listing, and State-listed species.

3.2 Drivers for the Requirements

There are four statutes that ascribe arole for the
consideration of natural resourcesin real property
transfers. ESA, the Migratory Bird Treaty Act, the
North American Wetlands Conservation Act, and
the Wild and Scenic Rivers Act. In addition, severa
international treaties, to whichthe U.S. isa
signatory, are also drivers: the 1916 and 1936
Migratory Bird Conventions, the Convention on
Nature Protection and Wildlife Preservation in the
Northern Hemisphere, and the North American
Waterfowl Management Plan. DOE NEPA
implementing regulations (10 CFR 1021, Subpart D,
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Appendix B) are also adriver because they list the
particular environmentally sensitive natural
resources that must be taken into account in an
environmenta review. A Presidential Executive
Order was in progress at the time this guidance
booklet was being prepared that will be issued
regarding Responsibilities of Federal Agenciesto
Protect Migratory Birds.

3.3 Requirements for Real
Property Transfers

3.3.1 Habitats of Endangered and
Threatened Species

Section 7(a)(2) of ESA requires every Federa
agency to consult with the Secretary of the Interior
(delegated to Regiona Directors of U.S. Fish and
Wildlife Service) regarding any Federa action to
ensure that the action does not:

(1) Jeopardize the continued existence of any

specieslisted (as endangered or
threatened), or

(2) Adversaly modify acritical habitat.

Likewise, Section 7(a)(4) of ESA requires similar
consultation when the action involves a species
proposed for listing (as endangered or threatened).
In addition, DOE NEPA implementing regulations
(10 CFR 1021, Subpart D, Appendix B) require that
the same considerations for Federally-listed
endangered and threatened species be given for
State-listed endangered and threatened species.
(State-proposed endangered and threatened species
are not included).

3.3.2 Environments of Migratory Birds

Section 9 of the North American Wetlands
Conservation Act requires every Federal agency to
cooperate with the Director of the U.S. Fish and
Wildlife Service in protecting habitats for migratory
birds within the lands and waters of each such

agency.

A forthcoming Executive Order, Responsibilities of
Federal Agenciesto Protect Migratory Birds, will
require every Federal agency to ensure that any

environmental analysis or review process of a
Federd agency action includes an evaluation of the
impact of the action on migratory birds. Emphasized
are migratory birds listed in the periodic report,
Migratory Nongame Birds of Management
Concern in the United States compiled under the
Fish and Wildlife Conservation Act of 1980, priority
species documented in established plans, such as
Partnersin Flight physiographic areas, and those
determined to be threatened or endangered, as listed
in 50 CFR 17.11.

3.3.3 Wild and Scenic Rivers Act
Designated Areas

Section 8(a) of the statute withdraws al public
domain land within Wild and Scenic Rivers Act
designated areas (listed in § 3 of the Act) from sale
or other disposition except for leasing and exchange.
Section 8(b) of the statute withdraws from sale or
other disposition dl public domain land that:

(1) Consgtitutes the bed of or bank of, or
(2) Lieswithin one-quarter mile of the bank of

any river listed as a potential addition to the Wild
and Scenic Rivers Act designated areas (listed in
85 of the Act).

3.3.4 Other Environmentally Sensitive
Natural Resources

Other environmentally sensitive natural resources
arelisted in 10 CFR 1021, Subpart D, Appendix B.
If areal property transfer with use changed
adversaly affects an environmentally sensitive
natura resource, 10 CFR 1021, Subpart D,
Appendix B requires an environmental assessment,
a the minimum, as the level of NEPA review. (See
Chapter 13 on the implementation of the NEPA
review reguirement and preparation of
environmental assessments.)

Thisis exemplified by the seven nationa laboratories
designated as Nationa Environmental Research
Parks (NERP). The NERP system was initiated by
DOE's predecessor, the U.S. Energy Research and
Development Administration, in order to establish a
system of ecosystem sanctuaries with much of the
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ecosystem land preserved in a natura, undevel oped
state. Ecosystems preserved as NERPs embrace
Caralina bays (a unique wetland found only on the
southeastern coastal plain), deciduous and
coniferous forests, tall grass prairies, and deserts.
Two million acres have been designated as NERPs.
Much of this acreage was established as buffer
zones around nuclear production and research
facilities. NERP directives acknowledge the need
for a comprehensive inventory of ecological
resources and the long-term monitoring of regional
ecosystem components and processes. Although
there are no enforcement provisions associated with
NERPs, NERP ecosystem sanctuaries should be
regarded as environmentally sensitive natural
resources, which, if adversely affected by aredl
property transfer, are subject to the 10 CFR 1021,
Subpart D, Appendix B requirement for an
environmental assessment as the minimum level of
NEPA review.

3.4 Implementation of

Requirements

Much of the information on whether a site contains
habitats of endangered or threatened species,
environments of migratory birds, Wild and Scenic
Rivers designated areas, or other environmentally
senditive natural resource areas should aready exist
in the site's Site Technical Information or asite-
wide NEPA document.

3.4.1 Habitats of Endangered and
Threatened Species

Y ou may submit a written request to the Regional
Director of the U.S. Fish and Wildlife Service for a
list of (1) listed or proposed species and (2) listed or
proposed critical habitats present in the areain
which the site lies [see 50 CFR 402.12(c)]. The
Director has 30 daysto respond to arequest. In
addition to aresponse, the Director will provide alist
of candidate species being considered for listing but
not yet proposed formally. If the Director advises
that no (1) listed or proposed species or (2) listed or
proposed critical habitats are present, no further
action is necessary.

The preparation of abiological assessment is
required whenever amajor construction activity is

planned for the Site and a listed speciesis identified
inthe area. If aspeciesidentified inthe areaiis
proposed for listing, the Federal agency must confer
with the U.S. Fish and Wildlife Service. The
biologica assessment is not required until the
species proposed for listing becomes listed. A
biological assessment for a proposed rea property
transfer evaluates the potential effects of the
transfer on (1) listed and proposed species and (2)
designated and proposed critical habitats. It
determines whether any such species or habitats are
adversely affected, and is used in deciding whether
formal consultation is necessary. If the lessee or
new owner rather than DOE is developing a site,
DOE may require the lessee or new owner to
undertake the biological assessment. The lessee or
new owner and DOE may request an informal
consultation with the U.S. Fish and Wildlife Service
a any time concerning the potential impact of ared
property transfer. The informal consultation can be
held to address whether the biological assessment, if
needed, should be prepared as a condition for
transferring the property. Formal consultation (as
defined in 50 CFR 402.14) may not be initiated until
abiologica assessment is completed.

This guidance document does not address State
requirements concerning habitats of endangered and
threatened species because of the vast number of
such requirements. However, all States have their
counterparts to the U.S. Fish and Wildlife Service
and follow a protocol for State-listed endangered
and threatened species similar to that provided by
the ESA.

3.4.2 Environments of Migratory Birds

Determine whether your site lies underneath the
flyway of amigratory bird species. [Generd maps
of flyways of migratory birds are available (e.g.,
Nationa Geographic Society and Atlas of Bird
Migration).] Ascertain whether migratory birds
liged in Migratory Nongame Birds of
Management Concern in the United States,
established plans (such as Partnersin Flight
physiographic areas), and 50 CFR 17.11 are
affected. To verify whether there are any
environments of migratory birds on your site, confer
with the Regiond Director of the U.S. Fish and
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Wildlife Service or the State counterpart to the U.S.
Fish and Wildlife Service. Aswith informal
consultation concerning impacts on habitats of
endangered and threatened species, informal
consultation may be held concerning impact on
environments of migratory birds. The U.S. Fish and
Wildlife Service atempts to provide a coordinated
anaysis of al environmenta requirements (listed
and proposed species, listed and proposed critical
habitats, migratory birds, waterbody diversions and
impoundments, etc.) under its jurisdiction.

3.4.3 Wild and Scenic Rivers Act
Designated Areas

Over one hundred Wild and Scenic Rivers Act
designated areas in the Nationa Wild and Scenic
Rivers System are listed in 8§ 3 of the Act. (The

Wild and Scenic Rivers Act can be found at 82 Stat.

906, 16 USC 1271 et seq.; this statute has been
amended over 50 times since the passage of the
originad Actin 1968.) Section 5 of the Act (16 USC
1276) lists 91 potential additions to the Nationd Wild
and Scenic Rivers System.

Y ou should obtain a topographic map of your Ste.
Determine if your site falls into any of the Wild and
Scenic Rivers Act designated areas in the National
Wild and Scenic Rivers System or within a quarter
mile of any bank of ariver listed as a potentia
addition to the Nationa Wild and Scenic Rivers
System.

DOE is obligated under 8 10 of the Act to
administer designated areas under itsjurisdiction in
the National Wild and Scenic Rivers System in such
away asto protect and enhance the values which
caused the designated area to be included in the
System without limiting public use and enjoyment.
Under § 12 of the Act, DOE is obligated to
eliminate or diminish water pollution in riversin the
System.

3.5 Role of Biological Resource
Management Plans

Some DOE sites have biological resource
management plansin place. A biological resource
management plan establishes site-wide policies
regarding management of wetlands, habitats of

endangered and threatened species, systematic
biomonitoring, wildlife disease, big game, trespass
livestock, forest, and wildfire. These plans can be
used to identify locations of habitats of endangered
and threatened species, environments of migratory
birds, Wild and Scenic Rivers Act designated areas,
and other environmentally sensitive natural
resources.

3.6 Relationship to
Environmental Baseline
Survey

Make sure that information gathered about natural
resources on afacility also appearsin an
environmental baseline survey (see Chapter 12). Be
aware that the American Society for Testing and
Materials (ASTM) E-1528-96 Standard, " Standard
Practice for Environmental Site Assessments:
Transaction Screen Process' and ASTM E-1527-97
Standard, "Standard Practice for Environmental Site
Assessments: Phase | Environment Site
Assessment Process," do not address natural
resources at all. However, natural resources should
be addressed because ESA applies to private as
well as public properties.

A future Executive Order will require environmental
reviews to evaluate the impact of a Federal agency
action (including property transfers) on migratory
birds. In order to carry out the evauation, an
environmental baseline survey should indicate
whether any migratory bird environments, such as
habitats, are present.

Violators who disturb critical habitats are subject to
criminal sanctions under the provisions of the ESA.
Likewise, persons (except Native Alaskans for
subsistence purposes) who remove eggs or nests of
migratory birds are aso subject to crimina penalties
under the Migratory Bird Treaty Act regardless of
whether the location is publicly or privately owned.

3.7 Relationship to NEPA
Documents
If natural resources are affected by area property

transfer, pertinent information on affected natural
resources should appear in an EA or EISif either
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NEPA document is required (see Chapter 13). As
aready mentioned in § 3.3.4, if an environmentally
sensitive natural resource is adversely affected, an
environmental assessment is the minimum level of
NEPA review required. In addition, Section 7(c)(1)
of the ESA provides that biological assessments
may be undertaken as part of a NEPA review. A
future Executive Order will require environmental
analyses conducted under NEPA to evaluate the
effects of a Federal agency action (including
property transfers) on migratory birds. Because of
the jurisdiction and expertise of the U.S. Fish and
Wildlife Service in matters of protecting endangered
and threatened species and migratory birds, DOE
may invite the Service to serve as a cooperating
agency in the NEPA process. Findly, in preparing
an EA or EIS, it might be helpful to refer to EPA’s
"Habitat Evaluation: Guidance for the Review of
Environmental Impact Assessment Documents.”

3.8 Leases, Other Outgrants,
and Dispositions

In generd, red property containing habitats of
endangered and threatened species, environments of
migratory birds, and other environmentally sensitive
natural resources should not be transferred unless
(1) the new owner is another Federa agency, (2)
the prospective use is compatible, or (3) the
prospective use fulfills a compelling need. An
example of a compatible prospective use isawildlife
refuge or wilderness area, either public or private.
Compelling needs can be difficult to justify and must
be decided on a case-by-case basis. Protection of
nationa security, life, and safety could be compelling
needs. Section 8 of the Wild and Scenic Rivers Act
prohibits DOE from sdlling or disposing of Wild and
Scenic Rivers Act designated areas.

3.9 Notice of Intention to

Relinquish
If the subject real property is withdrawn land being
declared excess, include the information on the

following in the Notice of Intention to Relinquish
(see 8§ 1.6.2) to be submitted to the BLM:

* Habitats of endangered and threatened
species on the property. Identify the listed
and proposed species.

 Environments of migratory birds. Identify the
species and their flyways.

» Wild and Scenic Rivers Act designated aress.
Identify the boundaries.

* Other environmentally sensitive natural
resources, such as pristine wilderness areas
and specia sources of water (e.g., sole-
source aquifers and wellhead protection
areas). Describe the resources and their
boundaries.

3.10 Checklist

G Hasthe U.S. Fish and Wildlife Service (and
State fish and wildlife counterpart) been
contacted for (1) alist of listed or proposed
species that are endangered or threatened,
(2) alist of critical and proposed critical
habitats, and (3) alist of migratory birds
with flyways in the area of the property?

Has an informal consultation been held with
the U.S. Fish and Wildlife Service (and
State fish and wildlife counterpart)
regarding the impacts of the real property
transfer on listed or proposed species,
critical or proposed critical habitats, and
migratory bird environments in the area?

Has an attempt been made to identify any
portions of the property that may lie in Wild
and Scenic Rivers Act designated areas?

Has an attempt been made to identify any
other environmentally sensitive natura
resources on the real property?

Has information about listed or proposed
threatened or endangered species and their
habitats, environments of migratory birds,
Wild and Scenic Rivers Act designated
areas, and other environmentally sensitive
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natura resources been included in the
environmental baseline survey?

Has information about Federaly-listed or
-proposed species, State-listed species, and
the habitats of threatened and endangered
Species, environments of migratory birds;
Wild and Scenic Rivers Act designated
aress, and other environmentally sensitive
natural resources been included in an EA
or EIS, if either document is required?

Has information about Federally-listed or
-proposed species, State-listed species, and
the habitats of threatened and endangered
species; environments of migratory birds;
Wild and Scenic Rivers Act designated
aress, and other environmentally sensitive
natural resources been included in the
Notice of Intention to Relinquish for excess
property that is withdrawn land being
returned to the public domain?

Has consideration been given to excluding
habitats of endangered and threatened
species, environments of migratory birds,
Wild and Scenic Rivers Act designated
areas, and other environmentally sensitive
natural resources from leases, other
outgrants, sale, or other disposition of the
real property (unlessthe useis compatible
with protecting and preserving the natural
resource)?

If there are either (1) listed or proposed
threatened or endangered speciesin the
area or (2) listed or proposed critical
habitats on the real property and the lessee
or new owner is planning major
construction activity, has the lessee or new
owner been informed about the potentia
need for abiologica assessment and a
forma consultation with the U.S. Fish and
Wildlife Service?

References

ASTM, 1997. "Standard Practice For
Environmenta Site Assessments; Phase |

Environmental Site Assessment Process,"
American Society for Testing and Materias
Standard E-1527-97, March 1997.

ASTM, 1996. "Standard Practice for
Environmenta Site Assessments. Transaction
Screen Process," American Society for Testing
and Materials Standard E-1528-96, February
1996.

Elphick, Jonathan, 1995. Atlas of Bird Migration:
Tracing the Great Journey of the World's
Birds. Random House, New Y ork.

EPA, 1993. "Habitat Evduation: Guidance for the
Review of Environmental Impact Assessment
Documents.” U.S. Environmental Protection
Agency, Office of Federal Activities, January
1993.



3. Natural Resources

(This page intentionally left blank.)

3-8



4. CULTURAL RESOURCES

4.1 Introduction

Cultura resources encompass the following four
broad categories:

* Archeological materias (artifacts) and sites
dating to the Prehigtoric, Historic, and
Ethnographic Periods that are found on the
ground surface or are buried.

» Standing structures that are over 50 years of
age or are important because they represent
amaor historic theme or era (e.g., Cold War
technology).

* Cultura and natural places, burial grounds,
select natural resources, and sacred sites
(rock formations, petroglyphs, pictographs,
etc. that are fixed to the land) that have
importance for American Indians, Native
Alaskans, and Native Hawaiians.

» American folklife traditions and arts (e.g.,
Native American basketry and ceramics).

Of the above four categories, only two have
relevance for real property transfers -- historic
properties and sacred sites. Artifacts, sacred
objects (such as masks, votive offerings, utensils,
clothing, or materials used in ardigiousrite or
ceremony), funerary objects, human remains, and
other items that have been exhumed, unburied, or
otherwise removed or freed from the ground are not
considered part of real property and must be treated
as persona property. Recordings of ora histories,
folklore, and music must aso be treated as personal
property. The requirements in this guidance
document pertain only to real property (see § 1.2.1).
Artifacts that are still buried in the ground and
collectively known as archeological sites are treated
together with historic structures under the heading
of historic properties. Fossils (i.e., paleontological
artifacts) and fossiliferous sites are discussed later
in §4.10.

Cultural resources are considered environmentally
sensitive resources aong with floodplains/'wetlands

and natural resource habitats'ecosystems. The only
difference between cultura resources and these
other environmentally sensitive resources is that
cultura resources pertain to the human environment
instead of the natura environment. Cultural
resources are important because of the profound
need to protect and preserve, as part of community
life, the resources that remind us of our origins, give
us a sense of direction, and serve as sources of
inspiration. For further information and guidance,
see the EH-412 Information Brief (DOE, 1993),
Management of Cultural Resources at
Department of Energy Facilities and the EH-412
memorandum (DOE, 1990) with the sametitle.

Of specia significance is protection of cultural
resources of Native Americans (American Indians,
Native Alaskans, and Native Hawaiians). The
Federal government is committed to a " Government-
to-Government Relation” with Indian tribes, Native
Alaskan villages, and Native Hawaiian organizations
(see Executive Memorandum for Heads of
Executive Departments and Agenciesin 59 FR
22951 of May 4, 1994). Of particular importance
are cultural resources that still serve a vital, day-to-
day function in the traditional religious rites and
ceremonies practiced by Native Americans. The
term sacred site is used to refer to (1) habitats of
sacred plants and animals and (2) places of Native
American rites, ceremonies, and religious practices.
Secular plant and animal resources that are vital to
the subsistence of or used as medicine by Native
Americans are generally regarded as socioeconomic
resources and are addressed in Chapter 4.
Regardless of whether they are Native traditional
subsistence use areas, areas that are protected by
treaty are not covered in this guidance document
because the treaties are considered legally binding
encumbrances (see glossary).

4.2 Drivers for the Requirements

A combination of two statutes and one Presidential
Executive Order (E.O.) protects cultural resources
with respect to transfers of Federal property. The

Nationa Historic Preservation Act (NHPA) isthe

most powerful of all of these (see EH-412



4. Cultural Resources

information brief, National Historic Preservation
Act). The American Indian Religious Freedom Act
protects sacred objects, sacred sites, and religious
ceremonies. Sacred sites are further protected by
E.O. 13007, "Indian Sacred Sites’ issued May 24,
1996.

GSA regulations at 41 CFR 47.202-2(b)(8) reiterate
the requirements of NHPA and mandate the
reporting of impacts of rea property transfer on
historic properties. DOE Order 1230.2, "American
Indian Tribal Government Policy,” prescribes DOE
procedures to implement the American Indian
Religious Freedom Act as well as Federal policies,
laws, treaty obligations, and DOE’ s responsibilities
as aFederd agency to ensure that tribal rights and
interests are identified and considered in pertinent
decisonmaking. In addition, information on historic
properties and sacred sites should be reported in the
Notice of Intention to Relinquish for submission to
BLM pursuant to 43 CFR 2372.1.

GSA regulations at 41 CFR 47.202-2(b)(5) require
that the status of civil and crimind jurisdiction over
the land be reported in Standard Form 118.
Because the Archeological Resources Protection
Act gives DOE civil and crimind jurisdiction with
respect to archeological resources on its lands, the
status of DOE as a Federal land manager and the
consequences of loss of Federal ownership in real
property transfers must be reported in Standard
Form 118 (also see § 4.9 and § 4.10).

4.3 Reguirements in Real
Property Transfers

Section 106 of NHPA requires Federa agencies to
determine the impact of any undertaking (including
real property transfers) on historic properties.
Historic properties are buildings, structures, Sites, or
archeological resources dready on or digible for
inclusion on the National Regigter of Historic Places
(NRHP). The Section 106 process is implemented
by the Advisory Council on Historic Preservation
regulations at 36 CFR Part 800. An EH-412
memorandum (DOE, 1994), "Cultural Resources
and Future Land Use Options," cdlls attention to
Section 110 of NHPA. Section 110(a)(2) of NHPA
requires Federal agenciesto "exercise caution to
assure that any such property that might qualify for
inclusion is not inadvertently transferred, sold

[emphases added], demolished, substantially atered,
or alowed to deteriorate significantly.”

Attachment 1 of DOE Order 1230.2, "DOE
American Indian Policy," requires DOE field
elements to consult with potentially affected Tribes
concerning impacts of proposed DOE actions
(including real property transfers), and to avoid
unnecessary interference with traditional religious
practices. E.O. 13007 dictates that all Federal
agencies (1) accommodate access to and
ceremonia use of sacred sites by Native American
religious practitioners and (2) avoid adversely
affecting the physical integrity of such sacred sites.

4.4 Implementation of the

Requirements

Thefirst step in implementing the requirementsisto
identify all possible historic properties and sacred
sites on the land. This step may have aready been
accomplished in a cultural resource management
plan, aSite-wide environmental impact statement, a
Technical Site Information document, or through a
combination of surveys and studies. Data gathering
isdiscussed in 8 4.4.1. The second step is to assess
the impact of atransfer of property on each of the
two types of cultural resources. Assessment of
impacts is discussed in § 4.4.2. Implementation of
the Section 106 process of NHPA isdepicted in
Exhibit 4-1.

441 Sources of Records on Cultural
Resources

A complex-wide memorandum, "Management of
Cultural Resources at Department of Energy
Facilities," was issued February 23, 1990. Y our
DOE site should have prepared, at that time, a
cultural resource management plan that responds to
statutory mandates and regulations protecting and
preserving cultural resources. If your site does not
fall under the jurisdiction of any cultura resource
management statute, it is not required to have such a
plan if an explanatory letter has been transmitted to
the DOE Federal Preservation Officer (EH-412).
These plans are required under Section 101(f) of the
NHPA; an individua plan should be developed to
supplement the master plan for each specific unit of
land. These plans should be prepared in accordance
with Environmental Guidelines for Development
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of Cultural Resource Management Plans issued
by EH-412 in August 1995. A properly executed
cultural resource management plan should include a
survey for historic properties (indicating which
properties are NRHP-listed or NRHP-€ligible),
buria grounds, sacred sites, areas protected by
Indian treaties, and other cultural resources.

A second source of information about cultural
resources on a Site is a Site-wide environmental
impact statement (SWEIS) for continued operation
of afacility. SWEISs are required under the
Nationa Environmental Policy Act implemented via
DOE regulations at 10 CFR Part 1021. Although a
SWEIS should discuss al the cultura resources that
potentially could be affected by Site operations, it is
intended to provide neither a complete inventory nor
adetailed description of dl cultura resources on the

property.

In the event that no inventory records are available
on cultural resources at a Site, you must conduct a
combination of surveys and studies. Be surethat a
survey is conducted to show which land parcels are
disturbed and which are undisturbed. On parcels of
disturbed or improved land, afurther survey is
needed to identify historic properties (both NRHP-
listed and NRHP-eligible). On parcels with
undisturbed land, a further survey is needed to
identify buried archeological artifacts and Native
American human remains and funerary objects.
These surveys can be performed either by in-house
experts or by a contractor archeologist. The
archeologist should meet the Secretary of Interior’s
Professional Qualifications Standards (National Park
Service, 1984). Have the surveys reviewed by the
appropriate State Historic Preservation Officer.

Asfar as Native American sacred sites are
concerned, retain a professiond anthropologist to
conduct astudy. A professiond anthropologist is
necessary because specialized knowledge is
required in ascertaining information about tribes that
may have formerly occupied the land and have
migrated elsewhere (see text box).

4.4.2 Assessment of Impact on
Historic Properties

If you find cultural resources, you must assess the
effect of transferring the property on each cultura

/A Professional Anthropological Survey

An example of a professional anthropological
study of Native American sacred sites is found in
the "American Indian Religious Freedom Act
(AIRFA) Compliance at the Savannah River Site"
(DOE, 1991). The study includes an inventory of
plants used in religious ceremonies.
Consultation was conducted with a number of
Tribes no longer residing near Savannah River.
For example, the Muskogee Creeks that once
occupied the Savannah River Site vicinity were
expelled by the Indian Removal Act of 1830 to
Oklahoma. The consultation noted that although
the Muskogees still continue their native religious
traditions, they no longer have an interest in the
Central Savannah River Valley. However, the
Yuchis, also involuntarily removed to Oklahoma
from the Central Savannah River Valley, indicated
through consultation an interest in any DOE
impacts on (1) five sacred sites or (2) Yuchi
access to two sacred plants (New Jersey Tea and
Button Snakeroot).

resource. For historic properties, the Advisory
Council on Historic Preservation (ACHP) requires
you to apply the “criteria of adverse effect” to
determine whether historic properties are adversely
affected [36 CFR 800.5(a)]. Adverse effects occur
when there is a DOE action that can result in
altering the characteristics of a historic property. In
particular, an dteration to the property that is
inconsistent with the Secretary’ s Standards and
Guidelines for Historic Preservation Projects
(see NPS, 1983) is regarded as adverse.

According to 36 CFR 800.5(a)(2)(vii), “the transfer,
lease, or sale of property out of Federal ownership
or control without adequate and legally enforceable
restrictions or conditions to ensure long-term
preservation of the property’s historic significance’
isan adverse effect. It isforeseeable that when
taken out of Federa ownership or control, a historic
property is no longer subject to legal protection
against deterioration and disrepair. Consequently,
restrictions or conditions are necessary in the terms
of the transfer instrument, lease or deed. Note that
the ACHP does not consider transfers between
Federal agencies adverse, per se; nevertheless,
ACHP recommends that the purpose of the transfer
be evaluated for potential adverse effects, so that
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they can be considered before the transfer takes
place.

DOE sfindings of either “no historic properties are
affected” and “no historic properties are adversely
affected” are subject to a 30-day review by the
State Historic Preservation Officer (SHPO)/Tribal
Historic Preservation Officer (THPO) (see

Exhibit 4-1). The ACHP may aso choose to review
afinding of “no historic properties are affected” on
itsown initiative. If thereis no objection, DOE may
proceed. If thereis an objection, DOE must
proceed to an assessment of adverse effect (see
Exhibit 4-1). However, the ACHP does not become
involved routingly in afinding of “no higtoric
properties are adversely affected” unlessitis
deemed appropriate (see Appendix A to 36 CFR
Part 800) or a dispute arises.

A finding of “historic properties are adversely
affected” requires notification to the ACHP and
further consultation among DOE, SHPO/THPO,
and the consulting parties on resolving the adverse
effect. DOE must invite the ACHP into the
consultation if either (1) DOE desiresto do o, (2)
the historic property is a Nationa Historic
Landmark, or (3) a programmatic agreement will be
prepared. A consulting party may aso invite the
ACHP into the consultation. In addition, DOE must
provide an opportunity for the public to comment. If
the consultation results in an agreement, the parties
develop a Memorandum of Agreement. Otherwise,
consultation is terminated, and ACHP renders
advisory comments to the Secretary of Energy, who
must consider them when making the final agency
decision.

443 Assessment of Impact on Sacred
Sites

The American Religious Freedom Act,
Archaeological Resources Protection Act, Native
American Graves Protection and Repatriation Act,
and NHPA require DOE to consult with the
potentialy affected American Indian tribes, Native
Alaskan villages, or Native Hawaiian organizations
regarding the effect of the real property transfer on
traditional religious rites and ceremonies. You
should follow the protocol for consultation that
should be established in a site-specific DOE-

American Indian Tribal Government Policy
Implementation Plan for your site, required under
DOE Order 1230.2, 8 7, 1f(2). In the event thereis
no such Plan for your site, follow the protocol for
consultation in DOE Order 1230.2, 8 7, 1f(5) & (6).
In the consultation, you should present the results of
any study identifying sacred sites and inquire if there
are any other buria grounds, sacred sites, or
ceremonies that should be protected. The Act
requires that you use the consultation information to
determine the appropriate measures to protect and
preserve Native American religious rights and
practices.

While the American Indian Religious Freedom Act
does not require explicitly that DOE conform to the
wishes of any American Indian tribe, Native
Alaskan village, or Native Hawaiian organization,
E.O. 13007 does impose certain obligations on DOE
regarding sacred sites. These abligations are as
follows.

» Accommodate, to the extent practicable and
as alowed by law, access to and ceremonial
use of Indian sacred sites by rdigious
practitioners.

 Avoid affecting the physical integrity of such
sacred sites.

» Maintain the confidentiality of such sacred
Sites.

In respect for Native Americans, the confidentiality
of identity and locations of sacred sites, names of
traditional native religious leaders, and practices
associated with religious rites and ceremonies should
also be maintained. The same procedure for
confidentiality given in the Archaeological
Resources Protection Act § 9 should be followed.
Implementation of the requirements for protecting
and preserving sacred sites is summarized in

Exhibit 4-2.



Exhibit 4-2
Implementation of Requirements for Sacred Sites

* Research Cultural Resource Management Plans
* Seek professional anthropological surveys

* Verify sacred sites to be protected
* Ascertain impact of property transfer
* Discuss measures to protect and preserve religious rights and practices

* Exclude land with sacred sites from transfers (except to Tribes)

* Avoid affecting physical integrity of sacred sites in transfers

* Preserve Native American access to sacred sites

* Maintain confidentiality of locations of sacred sites and identities of religious
leaders

4-6
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4.5 Relationship to
Environmental Baseline
Survey

Information gathered about cultural resources should
also appear in an environmental baseline survey (see
Chapter 12). Be aware that the ASTM E-1528-96
Standard, " Standard Practice for Environmenta Site
Assessments.  Transaction Screen Process' and
ASTM E-1527-97 Standard, " Standard Practice for
Environmental Site Assessments. Phase |
Environmental Site Assessment Process,” treat
cultural resources as "non-scope”’ considerations.
Cultura resources are non-scope considerations
because the focus of the ASTM Standards is on
commercia rea estate. NHPA and E.O. 13007
apply only to Federal actions and agencies,
respectively, and do not apply to private parties.

4.6 Relationship to NEPA
Documents

ACHP regulations at 36 CFR 800.8 encourage
Federal agencies to coordinate the Section 106
process with environmental review processes, such
as those established by NEPA. Similarly, the CEQ
regulations implementing NEPA require that NEPA
documents be prepared concurrently and integrated
with other environmental reviews to the fullest
extent possible (40 CFR 1502.25). Y ou should
prepare the (1) identification of historic properties
and sacred sites and (2) assessment of impacts on
historic properties and sacred sites and include both
(1) and (2) in an environmenta assessment or
environmental impact statement (see Chapter 13).
The discussion should be commensurate with the
significance of the impacts.

4.7 Leases and Other Outgrants
4.7.1 Leases of Historic Buildings

While most environmental requirements restrict the
use of environmentally sensitive resources, 8 110 of
the NHPA is unusua in encouraging the use of
historic buildings, to the maximum extent feasible.
Section 111(a) of NHPA authorizes DOE to lease
or exchange historic buildings, after consultation
with the ACHP. Thus, lease of space in DOE
higoric buildings is fettered only by the need to
ensure that the (1) use by the lessee does not cause
deterioration and (2) treatment of the buildingsis

congistent with the Secretary's Standards and
Guidelines for Historic Preservation Projects.
The National Park Service published Section 110
Guidelines: Annotated Guidelines for Federal
Agency Responsibilities under Section 110 of the
National Historic Preservation Act, covering
leases of historic buildings at 53 ER 4727 on
February 17, 1988.

DOE may retain the proceeds from the lease of a
DOE-owned historic building for defraying the costs
of administering, maintaining, reporting, and
preserving the building. However, DOE must
deposit surplus leasing proceeds with the U.S.
Treasury.

4.7.2 Outgrants Involving Other
Cultural Resources

Y ou should exclude any archeologica sites, buria
grounds, sacred sites, and access routes to sacred
sites from an outgrant (easement, lease, license, or
permit) of real property. If thereisacompelling
reason to include any of the aforementioned parcels
of land in an outgrant, you should explicitly impose in
the conveyance specific restrictions on land use,
disturbances, and improvements so as to protect and
preserve cultural resources. In addition, citethe
cultural resource management laws that protect
such resources and provide for compliance by
prospective lessees. For example, you might
stipulate that data recovery (see 64 ER 27085
27087) be conducted by an archeologist before
commencing an excavation to fulfill a memorandum
of agreement with a SHPO. In al outgrants of
undisturbed land which might be excavated, it is
highly recommended that you append to the
conveyance a mandatory plan for addressing
inadvertent discoveries of Native American human
remains and funerary objects consistent with the
Native American Graves Protection and
Repatriation Act.

4.8 Notice of Intention to

Relinquish
If the subject rea property is withdrawn land being
declared excess, include the following information
regarding historic properties and sacred sitesin the
Notice of Intention to Relinquish (see 8 1.6.2) to be
submitted to the Bureau of Land Management:
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* Inventory and description of NRHP-listed and
NRHP-€ligible properties, burial grounds,
sacred sites, and access routes to sacred
Sites.

* Changes or disturbances to any NRHP-listed
and NRHP-dligible properties, buria grounds,
sacred sites, and access routes to sacred
Sites.

» Terms and conditions necessary to be
incorporated in any further disposition of the
land to protect NRHP-listed and NRHP-
eligible properties, burid grounds, sacred
sites, and access routes to sacred sites. (Also,
provide the names of the American Indian
Tribes, Native Alaskan villages, or Native
Hawaiian organizations who should be
consulted regarding sacred sites.)

4.9 GSA-Specific Requirement

In the transfer of the real property being declared
excess, a Standard Form 118 must be compl eted.
As an attachment to the form, include information
on historic properties identifying specificaly (1)
NRHP-dligible sites, (2) NRHP-listed sites, and (3)
any public effort to have a property listed on the
NRHP.

GSA regulations a 41 CFR 47.202-2(b)(5) require
that the status of DOE civil and criminal jurisdiction
over the land be reported in an attachment to
Standard Form 118. If there are archeological
artifacts, or Native American human remains or
funerary objects buried on DOE land, the
Archaeological Resources Protection Act makes
DOE a Federal land manager. As aFederd land
manager, DOE has civil and crimind jurisdiction
over the protection of these items from looting,
vandalism, or trafficking. Therefore, the status of
DOE as a Federal land manager must be reported
on thisform. Furthermore, it isimportant to explain
the consequence of loss of Federal ownership on
thisform. The maor consequence of loss of
Federal ownership would be the loss of Federa
protection of these items because the
Archaeological Resources Protection Act protects
such items only if they are on Federal or Indian
lands.

4.10 Disposal of Property with
Cultural Resources

DOE property known to contain buried
archeological artifacts, Native American human
remains or funerary objects, or sacred sites should
not be disposed of except for transfer to (1) another
Federal agency, (2) an appropriate Indian tribe, (3) a
prospective owner with a compatible use, or (4) a
prospective owner with a compelling need. As
previously mentioned, such items and Sites are
protected insofar as the land remains Federally
owned. An example of disposa of property to
prospective owners with compatible uses would be
an archeologica dte to amuseum. It isdifficult to
justify red property transfers on the basis of
meeting a compelling need; disposals of such
properties must be decided on a case-by-case basis.
Compdling needs include those for the protection of
national security, life, and safety.

DOE-owned historic property may be transferred
for historic monument purposes.

Disposals of historic properties are discouraged
because of the loss of Federal protection. However,
disposals of historic properties may be carried out
provided they are subjected to the Section 106
process as described in § 4.4.2. To show that a
disposal has no adverse effect, the new owner
would have to be committed to (1) protecting the
property from deterioration and (2) treating the
buildings in accordance with the Secretary's
Standards and Guidelines for Historic
Preservation Projects (see text box).

4.11 Checklist

G Haveadl cultura resources, including
historic properties and buria grounds,
sacred sites, and access routes to sacred
sites, been identified? (If there are no
cultural resources involved, stop here)

Have the impacts of real property transfer
on al identified cultural resources been
assessed as described in 8§ 4.4.2 and 8§
4.4.3?

If burial grounds, sacred sites, and access
routes to sacred sites have been identified
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on the property, have the potentialy
affected Indian tribes, Native Alaskan
villages, and Native Hawaiian organizations
been consulted?

From the consultation, have the appropriate
measures necessary to protect and
preserve Native American religious rights
and practices, the physicd integrity of
sacred sites, and access to such sites been
determined?

Have considerations been made, such as:
(2) not transferring the real property;

(2) excluding from the transfer
archeologica stes, buria grounds, sacred
sites, and access routes to sacred sites; or
(3) imposing restrictions so as to protect
and preserve archeological sites or lands
with sacred sites, access routes to sacred
sites, and the physical integrity of sacred
Sites?

If the real property is being declared
excess, have data on these historic
properties, buria grounds, sacred sites, and
access to sacred sites been included in the
environmental Site assessment or
environmenta basdline survey?

If an environmental assessment or
environmental impact statement is being
prepared in association with areal property
transfer, have data on these historic
properties, buria grounds, sacred sites, and
access to sacred sites been included?

If historic buildings are offered for lease,
license, or permit (see glossary), has there
been consultation with the SHPO and have
the appropriate restrictions been
incorporated to protect the buildings in the
conveyance?

If the real property being declared excess
iswithdrawn land, have (1) data on historic
properties, buria grounds, sacred sites, and
access routes to sacred sites; (2) any
changes or disturbances to these cultural
resources, and (3) any terms and conditions

/ The Secretary of Interior’s Involvement
in Transfers of Historic Properties

The Federal Property and Administrative Services
Act of 1949, as amended, allows the transfer of
surplus Federal government real property for
historic monument purposes. The procedures for
such a transfer are specified in 41 CFR 101-
47.308-3. Under these regulations, the Secretary
of the Interior determines whether the proposed
use of a real property is compatible with its
historic character and approves the architectural
and financial plans for rehabilitation, restoration,
and maintenance. The Secretary will adopt and
approve the transferee's plans if the plans are the
subject of a memorandum of agreement executed
purs